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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States 

for the District of Columbia 

Civil Action Xo. 3154 

Maurice F. McDonnell, Plaintiff'. 

vs. 

Elizabeth McDonnell, et al.. Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at 
the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were tiled and proceedings had, in the above-en¬ 
titled cause, to wit: 


Complaint to Terminate Trust and Construe Will 
Filed June 19 1939 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 3154 


Maurice F. McDonnell, 2933 28th Street, X. W., Wash¬ 
ington, D. C., Plaintiff, 
vs. 

Elizabeth McDonnell, 2933 28th Street, X. W., Wash¬ 
ington, D. C., Mildred Ward, Oxford Hotel, Miami, 
Avenue, Miami, Florida, Lillian Giebel, 2815 Wood- 
ley Road, X. W., Washington, D. C., Ignatius McDon¬ 
nell, Palmetto Country Club Estate, Box 347, Pal¬ 
metto, Florida, Mary Giebel, a minor, 2815 Woodley 
Road, X. W., Washington, D. C-, Elizabeth Giebel, a 
minor, 2S15 Woodley Road, X. W., Washington, D. C., 
and George E. Sullivan, Trustee, Southern Building, 
Washington, D. C., Defendants. 
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The petition of Maurice F. McDonnell respectfully shows: 

1. The jurisdiction of iLis Court is invoked under tile 
general power of the Court over trust estates, to construe 
wills and to give instructions to Executors and Trustees 
with respect to the administration and distribution of 
estates of decedents. 

2. That Maurice F. McDonnell is a citizen of the United 
States and a resident of the City of Washington, District 
of Columbia, and lie files this petition as a beneficiary under 
the last will and testament of James B. McDonnell, de¬ 
ceased. 

3. That all of the defendants are citizens of the United 

States and beneficiaries under the last will and tes- 
2 tament of James B. McDonnell, deceased, except 
the defendant, George E. Sullivan, Trustee; that 
the defendant Elizabeth McDonnell is a resident of the 
City of Washington, District of Columbia, and is the widow 
of James B. McDonnell, deceased; that the defendant Mil¬ 
dred Ward is temporarily residing in the City of Miami, 
in the State of Florida, is a daughter of the decedent, James 
B. McDonnell: that Lillian Giebel, a resident of the City 
of Washington, is a daughter of the decedent: that Igna¬ 
tius McDonnell is temporarily residing in the City of Pal¬ 
metto, Florida, is a son of the decedent. James B. McDon- 
hell; that Mary Giebel and Elizabeth Giebel, both minors, 
daughters of the defendant Lillian Giebel, are residents of 
the City of Washington: that George E. Sullivan, Trustee, 
is a resident of the Citv of Washington, and is sued as the 
Trustee under the last will and testament of James B. Mc¬ 
Donnell, deceased. 

4. That James B. McDonnell departed this life in the 
City of Washington, District of Columbia, on February 
4, 1929, and left a last will and testament dated February 
4, 1929, which has been duly admitted to probate and ree- 
brd as a will of real and personal property by the Probate 
Division of this Honorable Court, the same being included 
under Administration Cause Xo. 38,497 of said Probate 
Court, a copv of which is hereto attached marked Plain¬ 
tiff's Exhibit “A". 

That prior to the admission of said will to probate and 
record the same was the subject of attack by caveat at the 
instance of the defendants, Ignatius McDonnell and Mil- 
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dred Ward. That after the issues framed by virtue of 
said caveat had been heard and tried by a jury, a verdict 
was returned sustaining said will as the will of Janies B. 
McDonnell, deceased. That all the records of said Admin¬ 
istration Cause Xo. 38,497 are hereby made a part hereof. 

5. That the said James B. McDonnell, deceased, died 
seized and possessed of the following real estate all situate 
in the City of Washington, District of Columbia: 

3 1. Lot 39 in Square 2702 improved by premises 

Xo. 1519 Allison St., X. W. ; 

2. Lot 149 in Square 2834 improved by premises Xo. 
3582—13th St., X. W. ; 

3. Lot lot) in Square 2834 improved by premises Xo. 
3380—13th St., X. W. ; 


4. Lot 71 in Square 989 improved by premises Xos. 1101 
E. Capitol SI. and 10(5—11th St., S. E.; 

3. Lot 819 in Square 2834 improved by premises Xo. 3499 
Flolmead Place, X. W.; 

6. Lot 148 in Square 2834 improved by premises Xo. 1302 
Otis St., N. W.; 

7. Lot 32 in Square (570 improved by premises Xo. 805 
X. Capitol St. (one-fourth interest): 

8. Lot 801 in Square 38 improved by premises Xo. 2309 
Pennsylvania Ave., X. W.; 

9. Lot 23 in Square 96(5 improved bv premises Xo. 1017 
Massachusetts Ave., X. E.; 

10. Lot 24 in Square 9(56 improved by premises Xo. 1012 
E. Capitol St.; 

11. Lot 74 in Square 2930 improved by premises Xo. 1204 
Ingraham St., X. W.; 

12. Lot 72 in Square 2930 improved by premises Xo. 120S 
Ingraham St., X'. W.; 

13. Lot 828 in Square 945 improved by premises Xo. 327- 
329 10th St., S. E. 

That the said Janies B. McDonnell died seized and pos¬ 
sessed of personal property amounting to about One Thou¬ 
sand Dollars ($1,000.00). 

6. That under and by virtue of Sub-Paragraphs (a), (c) 
and (d) of Paragraph Second of said last will and testa¬ 
ment of James B. McDonnell, deceased, the said testator 
created a trust in the defendant, George E. Sullivan, Trus¬ 
tee, for all the rest and residue of his estate to endure until: 
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the remarriage or death of his wife, and to continue not 
only until the remarriage or death of his said wife, but 
until his youngest surviving child shall have reached the 
age of twenty-five ('25) years. That the portions of said 
will so worded are as follows: 

4 (a) Until the remarriage or death of my wife, to 

manage and control, invest and reinvest, convert and 
reconvert, from time to time, in his sound discretion, all 
or any part or parts of such rest, residue and remainder, 
including the power to sell, exchange or encumber any part 
or parts or all of the same, without liability on the part 
of any purchaser or mortgagee to see to the application of 
the purchase consideration or money loaned, but with the 
obligation on the part of said Trustee, or his successor, 
to hold and apply all converted or re-converted estate sub¬ 
ject to the trusteeship as fully as if no conversion had 
taken place. Instead of selling or mortgaging, however, 
my home premises rr2933 28th Street, X. W., I desire my 
said Trustee as soon as conveniently may be done to so ar¬ 
range and adjust my estate as to remove and discharge 
any mortgage that may be standing against said premises 
at the time of my death, and to also pay all taxes, general 
or special, accrued and accruing on said premises until 
the remarriage or death of my wife and permit her to fully 
use and enjoy the said premises by personal occupancy or 
rental, as she may prefer; and upon the death or remar¬ 
riage of my wife my said Trustee, or his successor, shall 
convey the said premises, absolutely and in fee simple, 
unto my son, Maurice F. McDonnell, if he shall then sur¬ 
vive, otherwise to my said son’s descendants, if any, per 
stirpes. 

(c) My said Trustee is vested with absolute discretion 
as to whether the accruing net income shall be added to 
the corpus and become a part hereof, or shall be disbursed 
to some or all of my descendants, subject to the qualifica¬ 
tion, however, that my said Trustee shall see to it that 
my said wife is suitably provided for and that to end shall 
pay to her each month not less than $300, which shall be 
in addition to her enjoyment of the use or rental of said 
premises i£2933 28th St., X. \V., and my said Trustee may, 
in his discretion, pay, at particular times, or at all times, 
all of the net income to my said wife. In the event of dis- 
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bursements of income being made by my said Trustee to 
my descendants, or some of them, or for their benefit in 
lieu of directly to them, I desire my Trustee to use his dis¬ 
cretion absolutely as to which of them shall be included 
and the amount to bo paid, from time to time, to any or 
more of them, with the exception that, as to my two daugh¬ 
ters, Mildred Ward and Lillian Giebel, 1 do not wish the 
amount to be paid to them or for their benefit during any 
one month to exceed the sum of $1(X) each. My Trustee is 
thoroughly conversant with my family conditions and will 
know how to disburse the net income, from time to time, 
as conditions may warrant, including particularly whether 

anv income shall be disbursed to or for the benefit of mv 
• * 

son Ignatius, whose conduct has been most distressing for 

a considerable period. I know that my said Trustee will 

see to it that mv son Maurice is suitablv taken care of or 
• * 

provided for, either directly or through my said wife. 

(d) The aforesaid trusteeship, and all powers thereun¬ 
der, shall continue until not only the remarriage or death of 
mv wife but until mv voungest surviving child shall have 
reached the age of 25 years, whereupon my said Trustee, 
or his successor duly selected and appointed by my said 
Trustee by his duly recorded Deed or his last Will, shall 
terminate said trusteeship in the following manner, namely: 

(1) By conveying and transfering to my son Mau- 
5 rice, or his descendants per stirpes, absolutely and in 
fee simple, (in addition to the home premises afore¬ 
said if2933 28th Street, X. W., which shall have been con¬ 
veyed to him on the death or remarriage of my wife), all of 
the trust estate then remaining, with the exception of such 
part thereof, if any. and not exceeding in any event a one- 
fourth part, as my said Trustee or his successor may de¬ 
termine to be merited by my son Ignatius by his change 
of conduct. (2) By suitable conveyance and transfer to 
my son Ignatius, absolutely and in fee simple, such part, 
if anv, as aforesaid, as mv said Trustee or his successor 
may determine. (3) By inserting in the conveyance to 
my son Maurice a lien or charge (excepting as against the 
said home premises) in favor of each of my daughters 
aforesaid for the payment to them of the sum of $100 each 
per month so long as they may live. 
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7. That on June 3, 1929, Elizabeth McDonnell, widow of 
James B. McDonnell, deceased, filed in writing in the Pro¬ 
bate Division of this Honorable Court in said Probate 
Cause Xo. 38,497 her renunciation as a beneficiary under 
the last will and testament of Janies B. McDonnell, de¬ 
ceased. and elected thereby to take her dower and legal 
share in the estate of said James B. McDonnell, deceased; 
and such election has been fully executed and carried out: 
and as a consequence thereof there has been deliverd and 
paid over to the said Elizabeth McDonnell the full por¬ 
tions of said estate, real and personal, to which she was 
entitled as the widow of said James B. McDonnell, de¬ 
ceased. A copy of said renunciation is filed herewith 
marked Plaintiff's Exhibit “B’\ 

That Maurice F. McDonnell, the youngest surviving child 
of James B. McDonnell, deceased, reached the age of twen¬ 
ty-five years on August 7, 1938, as disclosed by a Certifi¬ 
cate of Birth Registration of the Department of Health 
for tlie District of Columbia filed herewith, marked Plain¬ 
tiff's Exhibit “C". 

8. That Plaintiff is advised by counsel, believes and, 
therefore, avers that because of the renunciation by Eliza¬ 
beth McDonnell as a beneficiary under said last will and 
testament of James B. McDonnell, deceased, and her elec¬ 
tion to take her legal and dower rights as widow of the 
said James B. McDonnell, that such action had the legal 

effect of accelerating the happening of the alterna- 
(i tive contingency provided under said last will and 
testament, to wit: “until the remarriage or death 
of my wife," so that in contemplation of law such or either 
event had happened. 

That the further contingencv of the voungest surviving 
child having reached the age of twentv-five vears on Aug- 
list 7, 1938, caused said trust to immediately mature and 
to be executed. 

9. That Sub-Paragraphs (c) and (d) contain the fol¬ 
lowing language concerning that portion of the estate due 
and payable to the defendant, Ignatius McDonnell: 

(e) “My Trustee is thoroughly conversant with my fam¬ 
ily conditions and will know how to disburse the net in¬ 
come. from time to time, as conditions may warrant, in¬ 
cluding particularly whether any income shall be disbursed 
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to or for the benefit of niv son Ignatius, whose conduct has 
been most distressing for a considerable period.” 

(d) “(1) by conveying and transferring to my son Mau¬ 
rice, or his descendants per stirpes, absolutely and in fee 
simple, (in addition to the home premises aforesaid ir2933 
28th Street X. \Y. which shall have been conveyed to him 
on the death or remarriage of my wife), all of the trust 
(‘state then remaining, with the exception of such part 
thereof, if any, and not exceeding in any event a one-fourth 
part, as my said Trustee or his successor may determine 
to be merited lvv niv son Ignatius bv his change of con- 
duct. (2) Bv absolute convevance and transfer to mv 
son Ignatius, absolutely and in fee simple, such part, if 

anv, as aforesaid, as mv said Trustee or his successor mav 
• • • 

determine. (3) Bv inserting in the convevance to mv 
son Maurice a lien or charge (excepting as against the 
said home premises) in favor of each of my daughters 
aforesaid for the payment to them of the sum of $100 each 
per month so long as thev mav live.” 

That necessarily from the above language it must be 
determined how much of the estate shall pass to Ignatius 
McDonnell, defendant herein, in order to properly evalu¬ 
ate and arrive at the amount of the estate due Maurice F. 
McDonnell, the plaintiff; as well as to determine the fitness 
of Ignatius McDonnell to receive such portions of the es¬ 
tate to which he might be entitled. 

Wherefore the Petitioner Prays: 

1. That the Court decree that because Elizabeth 
7 McDonnell having elected to take her legal and 
dower rights by virtue of her widowhood, and hav¬ 
ing renounced as beneficiarv under the last will and testa- 
ment of James B. McDonnell, deceased, that the contin¬ 
gency of remarriage or death has been accelerated: and 
the fact that Maurice F. McDonnell, the youngest surviv¬ 
ing child of James B. McDonnell, deceased, reached the 
age of twenty-five years on August 7, 193S, that the trust 
therein created has been fully executed and is now ma¬ 
ture, and the property should therefore be delivered to 
Maurice F. McDonnell, and the trust forever terminated so 
far as it relates to Maurice F. McDonnell. 

2. That because of the doubt as to the amount of inter¬ 
est in said estate due Ignatius McDonnell, and the doubt 
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expressed in said will as to liis fitness to receive such in¬ 
terest, that the Court del rmine his interest in order to 
fully determine the amount due Maurice l* 1 . McDonnell, as 
well as the fitness of the said Ignatius McDonnell to re¬ 
ceive said estate. 

That the (’ourt appoint a Guardian ad litem to ap¬ 
pear for and represent the interests of Mary Giebel and 
Elizabeth Giebel, minors. 

4. That each of the defendants be required to answer this 
petition. 

.). That the Court construe said will as effected by the 
renunciation of Elizabeth McDonnell and the fact that Mau¬ 
rice E. McDonnell, the youngest surviving child, has 
reached the ajre of twenty-five years on August 7, 1938. 

(5. That the Court "rant such other and further relief 
as' it deems necessary under the premises. 

! MAURICE F. McDOXXELL 

8 City of Washington, 

I)ist rict of (' <>l it in b id , »• : 

Personally appeared Maurice F. McDonnell, complain¬ 
ant herein, who beiiiir first duly sworn does depose and say 
that he is the subscriber named in the annexed complaint, 
and that the matters and facts therein stated of his per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief he believes to be true. 

! MAURICE F. McDOXXELL 

Subscribed and sworn to before me this :!4 day of May, 
A. I). 1939. 

MILFORD F SCHWARTZ 
(Seal) Notary Public. D. C. 

VIXCEXT L. TOOMEY for 
TOOMEY & TOOMEY 

Attorneys for Plaintiff. 
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9 Endorsed: Filed Fob. ' 1929 Theodore Cogswell, 

Register of Wills, 1). C. 

rift nth Jl s hilt iinl *’„] 

Filed .June 19 1939 
Will of .James B. McDonnell. 

I, .James B. McDonnell, of the City of Washington, Dis¬ 
trict of Columbia, do hereby make, publish, and declare 
this instrument of writing as and for my last will and 
testament, hereby expressly revoking any and all former 
wills. 

FIRST. 1 give unto my beloved wife, Elizabeth M. Mc¬ 
Donnell. absolutely, all household furniture, clothing, jew¬ 
elry, and household furnishings of every kind. 

SECOND. All the rest, residue and remainder of my 
estate, of every kind and description, real, personal and 
mixed, wheresoever and howsoever situated, now owned or 
that may hereafter be acquired by me, I give, devise and 
bequeath, in fee simple, unto George E. Sullivan, as Trus¬ 
tee, in and upon the following trusts, and none others, 
namely: 

(a) Until the remarriage or death of my wife, to man¬ 
age and control, invest and reinvest, convert and recon¬ 
vert. from time to time, in his sound discretion, all or any 
part or parts of such rest, residue and remainder, includ¬ 
ing tin* power to sell, exchange or encumber any part or 
parts or all of the same, without liability on the part of 
any purchaser or mortgagee to see to the application of 
the purchase consideration or money loaned, but with the 
obligation on the part of said Trustee, or his successor, to 
hold and apply all converted or re-converted estate sub¬ 
ject to the trusteeship as fully as if no conversion had 
taken place. Instead of selling or mortgaging, however, 
my home premises =2933 2Sth Street X. W., I desire my 
said Trustee as soon as conveniently may be done to so 
arrange and adjust my estate as to remove and discharge 
any mortgage that may be standing against said premises 
at the time of my death, and to also pay all taxes, general 
or special, accrued and accruing on said premises until 
the remarriage or death of my wife and permit her to fully 


10 MAURICE F. MCDONNELL VS. ELIZABETH MCDONNELL F.T AL. 


use and enjoy the said premises by personal occupancy or 
rental, as she may prefer; and upon the death or remar¬ 
riage of my wife my said Trustee, or his successor, shall 
convey the said premises, absolutely and in fee simple, 
unto my son Maurice F. McDonnell, if he shall then sur¬ 
vive, otherwise to my said son’s descendants, if any, per 
stirpes. 

(b) All debts and obligations which I may leave at the 

time of mv death shall be taken care of bv mv said Trus- 
• • * 

tee, wholly out of corpus or wholly out of accruing income, 

or part out of each, as my said Trustee may determine to 

be best suited to the circumstances and conditions. 

(c) My said Trustee is vested with absolute discretion 
as to whether the accruing net income shall be added to the 
corpus and become a part thereof, or shall be disbursed to 
some or all of my descendants, subject to the oualilica- 
tion, however, that may said Trustee shall see to it that 
my said wife is suitably provided for and to that end shall 

pay to her each month not less than $300, which shall 
10 be in addition to her enjoyment of the use or rental 

of said premises ir 21)33 28th St. X. \\\, and my said 
Trustee may, in his discretion, pay, at particular times, 
or at all times, all of the net income to my said wife. In 
the event of disbursements of income being made by my 
said Trustee to my descendants, or some of them, or for 
their benelit in lieu of directlv to them, I desire mv Trus- 
tee to use his discretion absolutelv as to which of them 
shall be included and the amount to be paid, from time 
to time, to any one or more of them, with the exception 
that, as to my two daughters, Mildred Ward and Lillian 
Oiebel, I do not wish the amount to be paid to them or for 
their benefit during any one month to exceed the sum of 
$100 each. Mv Trustee is thoroughlv conversant with mv 
family conditions and will know how to disburse the net 
income, from time to time, as conditions may warrant, 
including particularly whether any income shall be dis¬ 
bursed to or for the benefit of my son Ignatius, whose con¬ 
duct has been most distressing for a considerable period. 

I know that mv said Trustee will see to it that mv son 
• * 

Maurice is suitably taken care of or provided for, either 
directly or through my said wife. 
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(d) The aforesaid trusteeship, and all powers there¬ 
under shall continue until not onlv the remarriage or death 
of niv wife hut until mv voungest surviving child shall have 
reached the ago of 25 years, whereupon my said Trustee, 
or his successor duly selected and appointed by my said 
Trustee bv his dulv recorded Deed or his last Will, shall 
terminate said trusteeship in the following manner, namely: 
(1) By conveying and transferring to my son Maurice, 
or his descendants per stirpes, absolutely and in fee simple, 
(in addition to tin* home premises aforesaid =2933 28th 
Street X. W. which shall have been conveyed to him on the 
death or remarriage of my wife), all of the trust estate 
then remaining, with the exception of such part thereof, 
if any. and not exceeding in any event a one-fourth part, 
as my said Trustee or his successor may determine to be 
merited by my son Ignatius by his change of conduct. (2) 
By suitable conveyance and transfer to my son Ignatius, 
absolutely and in fee simple, such part, if any. as afore¬ 
said. as mv said Tustee or his successor mav determine. 

• • 

(3) By inserting in the conveyance to my son Maurice a 
lien or charge (excepting as against tlu* said home prem¬ 
ises) in favor of each of my daughters aforesaid for the 
payment to them of tlu* sum of $100 each per month so long 
as they may live. 

(e) My said Trustee shall see to it that the two daugh¬ 
ters, Mary and Elizabeth, of my daughter, Lillian Giebel. 
are each paid the sum of $500 upon arriving at the age of 
21 years, respectively, and in the event of the aforesaid 
termination preceding such arrivals of age, my said Trus¬ 
tee or his successor shall reserve and hold a sufficient 
amount for such purpose under a special trusteeship for 
such purpose. 

THIRD. And lastly, 1 nominate, constitute and appoint 
my friend and counsel George E. Sullivan as the Execu¬ 
tor of this my last will and testament, to serve without 
bond in such capacity or in his capacity of Trustee. 

WITNESS my hand and seal this 4th day of February, 
1929, at Washington, 1). (\. this paper consisting of 
three typewritten pages, each signed by me. 

(Seal) .TAMES B. McDOXXELL 


11 


12 MAURICE F. MCDONNELL VS. ELIZABETH MCDONNELL ET AL. 


THEN AND THERE signed, sealed, published and de¬ 
clared by the testator, James B. McDonnell, as and for 
his last will and testament, in the presence of us, who, at 
his request, in his presence, and in the presence of each 
other, have hereunto subscribed our names as attesting 
witnesses, and who also witnessed his signature to each of 
the two preceding pages. 

GEORGE H RICHARDSON 
Address 1437 K st. N.W., 
Wash., D.C. 

CHAS E. CONNER 
Address 2915 - 28th St. N.W. 
Washington, D.C. 

12 District Court of the United States 

for the District or Columbia 
Holding Probate Court 


District of Columbia, to wit: 

J, THEODORE COGSWELL, Register of Wills for the 
District of Columbia, (Jerk of the Probate Court, DO 
HlEREBY CERTIFY, That the foregoing is a true copy 
of the original will of James B. McDonnell, deceased, filed 
and recorded in the office of the Register of Wills for the 
District of Columbia, Clerk of the Probate Court, afore¬ 
said; and that the said will after having been duly proven, 
was, by order of the said Court, in accordance with the laws 
of the District of Columbia, admitted to probate and record 
on the 12th day of February, A. D. one thousand nine hun¬ 
dred and thirtv. 

I FURTHER CERTIFY, That said will was dulv exe- 
cuted and proved agreeably to the laws and usages of the 
District of Columbia, and that I have compared the fore¬ 
going copy of said will with the original record in said of¬ 
fice, and find it to be a full, true, and correct transcript 
thereof. 
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WITNESS, my hand and the seal of said Probate Court, 
this 12th day of October, A. D. 1938. 

THEODORE COGSWELL 
(Seal) Register of Wills for the 

District of Columbia. 

Clerk of the Probate 
Court. 


Plaintiff's Exhibit **B'’ 

Filed June 19 1938 

III the Supreme Court of the District of Columbia 
Holding a Probate Court 

Filed 

Jun 4 - 1929 

THEODORE COGSWELL 
Register of Wills, I). C. 
Clerk of Probate Court 


In Re Estate of 
James B. McDonnell, 
Deceased. 


Administration Xumber 
38,497 


Renunciation of Devises and Requests 

I, Elizabeth McDonnell, widow of James B. McDonnell, 
deceased, late of the City of Washington, District of Co¬ 
lumbia, do hereby renounce and quit all claim to any de¬ 
vise or bequest made to me by the last will of my husband 
exhibited and proved according to law; and 1 elect to take 
in lieu thereof my dower and legal share of the estate of 
itiv said husband. 

ELIZABETH McDONNELL 
June 3rd 1929 


Witness :- 

ALFRED GOLDSTEIN 
JOHN H BURNETT 
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14 Plaintiff's Exhibit “C” 

Filed June 19 1939 
To Be Retained By Parents 
Health Department of the District of Columbia 


Certificate of Birth Registration 


THIS IS TO CERTIFY, That in accordance with an 
Act to provide for the better registration of births in the 
District of Columbia and for other purposes, approved 
March 1. 1907, the birth of a MALE child to JAMES and 
ELIZABETH McDOXXELL on August 7, 1913 has been 
offi'ciallv registered in the Health Office of the District of 
Columbia, by L. L. Frederick, M. D. 

Record Xo. 187712 Xame of Child - Maurice McDonnell 

Filed with Health Dept. 

Aug. 16, 1913 

(signed) GEORGE C. RUHLAXI), M. I). 

' Health Officer 

17)' Ansfrer of Defendant Lillian (HebeJ 

Filed July 11 1939 

* # • 

For answer to the complaint herein, defendant Lillian 
Giebel respectfully states: 

1-4. She admits the averments of paragraphs 1 to 4, 
both inclusive. 

o. She admits the averments of paragraph 5, excepting 
as to item 7 of the listed real estate which should be “three- 
fourths interest" and not “one-fourth interest", and also 
excepting the averment as to personal estate, defendant 
being advised, and on information and belief therefore 
avers, that decedent's outstanding debts left a consider¬ 
able deficiency in personal assets. 

6. She admits the averments of paragraph 6. 

7. She admits the renunciation of defendant, Elizabeth 
McDonnell, the widow of testator, as averred in paragraph 
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7 of the complaint herein, bu on information and belief 
denies that anv assignment of dower has been made bv 
delivering or turning over any real estate to her. She ad¬ 
mits that the plaintiff became twenty-five years of age on 
August 7, 1938. 

S. As to the averments of paragraph 8, this defendant 
says that they are conclusions of law and hence need not 
be answered by her. 

9. She admits the portions of the will quoted in para¬ 
graph 9, but says that, instead of such portions bearing 
out the contention of the plaintiff, they make perfectly 
plain that the Trustee alone is empowered to determine 
what, if any, share in the estate shall go to the son Ig¬ 
natius, and further that the period allowed for such 
1G determination was to be precisely that stated in the 
will, and not subject to curtailment or acceleration 
on account of anything that the widow might do to varv 
the intent of the testator. 

LILLIAN GIEBEL 

In Proper Person 

District of Columbia, to wit: 

I, Lillian Giebel, being first duly sworn, depose and say 
that 1 have read the foregoing answer by me subscribed, 
and know the contents thereof, and that I verily believe the 
facts therein stated to be true. 

LILLIAN GIEBEL 

Subscribed and sworn to before me this 11th dav of Julv. 

• * / 


(Notarial Seal) 


G. U. UPDKGRAFF 
Notary Public, 7). (’. 


.1 us/err of Defendant . (irorye E. Sullivan. Trustee. 

Filed July 12 1939 

* * * 

For answer to the complaint herein, defendant GEORGE 
E. SULLIVAN, TRUSTEE, respectfully states: 




1G ^TAl’IUCE F. MCDONNELL VS. ELIZABETH MCDONNELL ET AL. 


1-2. lie admits the averments oi' paragraphs 1 and 2. 

3. lie admits the averments as to citizenship and resi¬ 
lience contained in paragraph 3, except as to this defend¬ 
ant’s citizenship, and says that this defendant is also a 
citizen of the I’nitcel States. lie denies that defendant 
Elizabeth McDonnell is a beneficiarv under tilt* will of 

Janies B. McDonnell, deceased, or is in any sense a 
17 proper party to this proceeding, since sin* renounced 
her status as a beneficiary thereunder, as admitted 
in paragraph 7 of the complaint. 

4. lie admits the averments of paragraph 4. excepting 
as to the date of death of Janies B. McDonnell, which was 


February f>th. not 4th. 
effectuality of making * 


1929. He denies the propriety or 
•all of tin* records” in Administra¬ 


tion (\ause Xo. 38,497 a part of the* complaint, by general 


reference, as sought in the complaint. 


5. He admits that James B. McDonnell was seized and 


possessed, at tin* time of his death, of real estate* listeel in 
paragraph .”>. with the* exceptions (a) that as to item 1 in 
the* list it was subje*ct to mortgage, and (b) that as to item 
7 in said list the* interest le*ft by eleceelent was three-fourths, 
not eme-fourth. He* elenies that the* decedent left net per¬ 
sonal e*state*. and says, on the contrary, that the outstanding- 
debts left a very large* deficiency in personal estate. 

(>. He* admits the* averments of paragraph (>. but respect¬ 
fully refers te> the will itself, as set forth in Exhibit A to 
the complaint, for accuracy and certitude. 

7. He admits the renunciation by the testator's widow as 


averred in paragraph 7, and also aelmits that plaintiff be¬ 
came 23 years of age on August 7. 1938. He* elenies the* 
deliverv or turning over of auv real e*state to said widow bv 
way e>f assignment of elower. her share of the rents being 
instead paid to her by this defenelant, from time to time, 
as something to which slu* is entitleel under the law inde¬ 
pendent of the* trust created by testator’s will. 

8. He says that tin* averments of paragraph 8 consist 
wholly of supposed conclusions of law, with which 
18' this de*fe*ndant cannot agree. He further says that 
it appears from the* terms a ml provisions of the 


trust created by testator's will that he deliberately and 
unqualifiedly provieled for tin* continuance of the trust 
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at least until the death or remarriage of his widow, and 
also in any event until : O youngest surviving child should 
reach the a,ire of 27) years, and, in so doing, had directly 
in mind his “family conditions" expressly referred to in 
the trust as something about which the Trustee named was 
declared to be thoroughly conversant". Consequently, it 
cannot be assumed that such ‘‘family conditions” bearing 
upon the trust and its duration related solely to the interest 
of his widow, rather than the protection and welfare of the 
different members of the family as regards each other and 
the influence of each. Without inquiring into such “fam- 
ilv conditions”, which the testator evidentlv did not wish 
to have inquired into, no Court can place itself in the 
•‘arm-chair” of the testator, and undertake to say that 
the testator intended an accelerated termination of the 
trust. 

9. Tie admits the portions of the will quoted in paragraph 
9, but says that the terms thereof do not contemplate or 
permit any curtailment or acceleration by reason of what 
the widow might do. nor empower anyone except this de¬ 
fendant as Trustee to determine what, if any, share in the 
estate may be set over and conveyed to Ignatius McDon¬ 
nell. The Court plainly lacks jurisdiction either to finally 
deny an opportunity to said Ignatius McDonnell to ob¬ 
tain some share in the estate by later reformation within 
the period prescribed by the testator, and of a character 
to merit some share as may be determined by this defen¬ 
dant or his successor, or, on the other hand, to supplant 
and override the terms and provisions of the trust 
19 by an attempted award by the Court of some share 
in the estate to said Ignatius McDonnell at this 

time. 

And Having Fully Answered, this defendant prays that 
the complaint may be dismissed. 

GEORGE F. SELL!VAX, 

Truster 

In propria personam. 

District of Columbia, to wit: 

I, George F. Sullivan, being first duly sworn, depose and 
say that I have read the foregoing Answer by me sub- 
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scribed, and know the contents thereof, and that I verily 
believe the facts therein sta.od to be true. 

GEORGE E. SULLIVAX 


Subscribed and Sworn to before me this 12th day of 
Julv, 1939. 


(Notarial Seal) 


MARIE M. FENTRESS 
Xatari) Public I). C. 


Answer of Mari) (Hebei anti Elizabeth Gicbcl. Infants, 3>j 
Guardian Ad Litem. to ('amplaint of Maurice F. 
McDonnell. 

Filed July 29 1939 

* * * 

Come now the defendants, Mary (Rebel and Elizabeth 
(Rebel, infants, by J. V. E. Allen, their guardian ad litem . 
and for answer to the complaint of Maurice F. McDonnell, 
respectfully show to the Court as follows: 

I. That they are citizens of the United States, residents 
of the District of Columbia, twelve years of age and are the 
legatees named in the Will of James B. McDonnell at Para¬ 
graph “Second** Sub-Paragraph ‘‘(e)”. Plaintiffs Ex¬ 
hibit “A'\ 

20 2. That being infants they can neither admit nor 

deny the allegations of the complaint, but submit 
their interests to the protection of this Court. 

J. V. E. ALLEN 
Guardian ad litem. 

* * # 

District of Columbia, ss ; 

J. V. E. Allen, being first duly sworn deposes and says: 
that he has read the foreging answer and report subscribed 
by him and knows the contents thereof; that the matters 
and things stated therein are of his personal knowledge 
and those stated upon information and belief he believes to 
be true. 


J. Y. E. ALLEN 


MAT RICE F. MCDONNELL VS. ELIZABETH MCDONNELL KT AL. 19 


Subscribed and sworn to before me this 28th dav of July, 
1939. 


C. (\ GUERTLER 

(Notarial Seal) Notary Public, J). C. 


21 Anstver of Defendant. Elizabeth McDonnell to Com¬ 
plaint to Terminate Trust and Construe Will 

Filed September 2 -1939 
* * * 

First Defense 

The defendant. Elizabeth McDonnell, admits the allega¬ 
tions of Paragraphs One. Two, Three and Four: defen¬ 
dant admits the allegations of Paragraph Five: she admits 
the allegations of Paragraph Six: she admits the allega¬ 
tions of Paragraph Seven, except that part concerning the 
delivery and paying over of the portions of said estate due 
as the result of her renunciation of the terms of the will, 
which said defendant states has not been done: defendant 
further admits the allegations of Paragraph Eight: she 
admits the allegations of Paragraph Nine. 

Second Defense 

Defendant, Elizabeth McDonnell, further states that she 
is fully in accord with, and prays this Court to grant the 
relief requested in said complaint. 

* * * 

WILLIAM T. HANNAN 
RICHARD W. GALIHER 

Attorneys for defendant, 
Elizabeth McDonnell. 

22 Answer of Defendant Mildred Ward to Complaint 
to Terminate Trust and Construe Will 

Filed September 2 -1939 
* # # 

First Defense 

The defendant, Mildred "Ward, admits the allegations of 
Paragraphs One, Two, Three and Four; defendant admits 
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tin* allegations of Paragraph Five; she admits the allega¬ 
tions of Paragraph Six; si:,- admits the allegations of Para¬ 
graph Seven except that part concerning the delivery and 
paying over of the portion of said estate to the defendant, 
Elizabeth McDonnell, upon which she is without sufficient 
knowledge and information upon which to form a belief 
and can neither admit nor deny the allegations; she ad¬ 
mits the allegations of Paragraph Eight; she admits the 
allegations of Paragraph Nine. 

Second Defense 

The defendant, Mildred Ward, submits her interests to 
the disposition of this Court in its interpretation and con¬ 
struction of that portion of the will having to do with the 
trusteeship. 

RICHARD W. (.ALTHER 
WILLIAM T. HANNAN 
Attorneys for defendant , 
Mildred Ward. 


Austnr of Defendant Iynatins McDonnell to Complaint 
to Terminate Trust and Construe Will 

Filed September 6 1939 

# * # 

Answering the averments to the Bill of Complaint, de¬ 
fendant. Ignatius P. McDonnell, respectfully states: 
23 I. to 4. Defendants admits the averments of 

Paragraphs 1 to 4 of the Bill of Complaint. 

a. Defendant neither admits nor denies the averment 
contained in Paragraph 5. 

(>. Defendant neither admits nor denies the averment of 
Paragraph (> of the Bill of Complaint, but states upon in¬ 
formation and belief that the contents thereof are a true 
statement of Sub-Paragraphs (a), (c) and (d) of Para¬ 
graph Second of the last will and testament of his deceased 
father, .Tames B. McDonnell. 

7. Defendant admits the renunciation of his mother, Eliza¬ 
beth McDonnell, and of her election to take her dower and 
.legal share in the estate of his father, James B. McDonnell, 
as averred in Paragraph 7 of the Bill of Complaint. 
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Defendant neither admits n , denies the averment that 

the election of the said Elizabeth McDonnell to take her 

dower has been fuilv executed but savs that he is without 

• • 

knowledge and information sufficient to form a belief. 

Defendant further admits that plaintiff, Maurice F. Mc¬ 
Donnell has reached the ago of 25 years. 

S. Defendant neither admits nor denies the averment of 
Paragraph 8 but says that the same are conclusions of law 
and therefore need not bo answered. 

0. Defendant admits the averment of Paragraph 9 con¬ 
taining Sub-Paragraphs (c) and (d) of the last will and 
testament of his father, James l>. McDonnell. 

That as to the remaining portions of said paragraph, de¬ 
fendant neither admits nor denies same but is advised that 
the averments contained therein are conclusions of law 
and fact and hence is not required to answer same. 

Ignatius p McDonnell 

24 Palmetto, Florida 

Personally appeared Ignatius P. McDonnell, defendant 
herein, who being first dulv sworn does demise and sav that 
he is the subscriber named in the annexed answer, and that 
the matters and facts therein stated of his personal knowl¬ 
edge are true, and those stated upon information and be¬ 
lief he believes to be true. 

Ignatius p McDonnell 

Subscribed and sworn to before me this 5th day of Sep¬ 
tember. A. I). 1939. 

LA URETTE P>. JACKSON 
(Notarial Seal) A 'ofary Public 

Slate of Florida at Large 
My Uommission expires 
December 31, 1940 

LAWRENCE J MILLS .JR 
Attorney for Defendant 

‘inorandtun Opinion of Court 
Filed Januarv 2 -1940 


In view of the discretionary powers of the trustee and 
of the fact that the trust is in the nature of a spendthrift 
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trubt, I do not lliink that the u mainders have been ac¬ 
celerated by the dissent of the widow of the testator from 
his will. 

The bill should be dismissed with costs. 

BAILEY 

J. 


2o 


Decree Disw issiug Cow plaint 
Filed January 17 1940 


This cause coming on for final hearing upon the plead¬ 
ings, without evidence, and, after argument of counsel and 
consideration by the Court, it is, by the Court, this 17th 
dav of January, 1940, 

ADJCIXiKI), ORDERED and DECREED that the com¬ 
plaint herein be. and it is hereby, dismissed, and that de¬ 
fendant. George E. Sullivan, Trustee, recover of plaintiff 
hisi costs herein to be taxed bv the Clerk. 


JEXXIXGS BAILEY 
Justice 

Xo objection as to form. 

YIXCEXT L. TOOMEY 

Attorney for plaintiff 

VIVIAX O. HILL 

Attorney for JefenJant. Ignatius McDonnell 

J. Y. E. ALLEX 

(ruardiau arl lit an for Mary (Hebei, 

Elizabeth (Hebei, minors. 


X of ire of Appeal 

Filed Januarv 18 1940 
* * * 

Xotiee is herebv given this 18th dav of Januarv, 1940, 
that Maurice F. McDonnell hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of tin's Court entered on the 17th day of Jan- 
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uary, 1940 in favor of Elizabeth McDonnell et al., defen¬ 
dants, against said Manrce F. McDonnell, plaint iIf. 

TOOMEV&TOOMEY 
By VIXCEXT L. TOOMEY 
Attorneys for Plaintiff', 
Maurice F. McDonnell 

2f> Memorandum 

January 18 1940 

Tost Bond on Appeal $250.00—filed. 


Assignment of Errors 
Filed January 20 1940 

# # m 

Xo\v conies the plaintiff, by his attorneys, and assigns 
for errors in the above entitled cause: 

1. That the Court erred in entering the decree of Janu¬ 
ary 17, 1940. 

2. That the Court erred in not holding that the enjoyment 
of the remainder estate due Maurice F. McDonnell had not 
accelerated by reason of the widow electing to take under 
the law and not under the will of James B. McDonnell, de¬ 
ceased, her husband. 

3. That the Court erred in not terminating the trust 
created by James B. McDonnell, deceased, so far as it 
affected the interest of the plaintiff, Maurice F. McDonnell. 

4. That the Court erred in not construing the will in 
favor of an immediate enjoyment of the interest due 
Maurice F. McDonnell. 

VIXCEXT L. TOOMEY 
For TOOMEY & TOOMEY, 

Attorneys for Plaintiff'. 
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Designation of Record 

! Filed .January 20 1040 

* «i # 

Tin* (Merle of tlie above Court will please prepare 
27 a transeript of record for the United States Court of 
Appeals in the above entitled eause, consisting of: 

1. Complaint to terminate trust and construe will and 
Exhibits “A". “B” and “C’\ 

2. Answer of defendant, Elizabeth McDonnell. 

Answer of defendant, Mildred Ward. 

4. Answer of defendant. Lillian Giebel. 

7). Answer of defendant. Tinatins McDonnell. 

t). Answer of defendants, Mary Giebel and Elizabeth 
Giebel. infants, by Guardian ad litem. 

7. Answer of defendant, George E. Sullivan, Trustee. 

8. Decree of .January 17th, 1940, dismissing complaint. 

9. Notice of appeal and memorandum of bond and the 
giving thereof. 

10. Assignments of Errors. 

11. This designation. 

VINCENT L. TOOMEY 
ForTOOMEY & TOOMEY, 

Attorneys for Plaintiff. 

\ January 19,1940. 

1 certify that copies of the above designation and the 
assignment of errors were served upon each of the oppos¬ 
ing counsel and tin* guardian ad litem by depositing same 
in tin* U. S. Mails on January 19. 1940. 

VINCENT L. TOOMEY 
Attorney for Pltff. 
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28 District Court of the United States 

For the District of Columbia 

United States of America. 

District of ('oliunbia. ss: 

I, Charles F. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 27, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause Xo. 3104, Civil Action, 
wherein Maurice F. McDonnell is Plaintiff and Klizabetli 
McDonnell, et al., are Defendants, as the same remains upon 
the files and of record in said Court. 

In Testimony Whereof. I hereunto subscribe mv name 
• • 

and affix the seal of said Court, at the City of Washington, 
in said District, this 1 Dth day of February, 1940. 

CHARLES E STEWART, 
(Seal) Clerk. 

By C B COFL1X 
Asst Clerk 

Endorsed on Cover: Xo. 7609 McDonnell, Appellant, 
vs. McDonnell. United States Court of Appeals for the 
District of Columbia Filed Feb 20 1940 Joseph W. 
Stewart, Clerk. 



United States Court of Appjeals for the 
District of Columbia 


.January Tkrm, 1940. 


No. 7609. 


MAURICE F. Me DON X ELI. 
Appellant, 


ELIZABETH MuDONNELL, MILDRED WARD, 
LILLIAN GIEBEL, IGNATIUS McDOXXELL, 
MARY (IIEBEL, a minor, and GEORGE E. SUL- 
LI VAX, TRUSTEE, | 

Appellees. 


BRIEF FOR APPELLANT. 


VINCENT L. T(|)OMEY, 

! 

Attorney for th<\ Appellant f 


Maurice F. McD\ 


\o HUell. 


QA’AVIA TIMES. LAW PRIN'C*?. 

BATAVIA. N. Y, 

C**AA lC5 * WARDEN WASHINGTON R E AR f St NT ATI «| t 
TOWfR BUILDING 














SUBJECT IXDEX. 


PACE 


Statement of Facts. 1 

Argument. 4 

Conclusion . 23 


Table of Cases Cited. 


page 


Christian vs. Wilson Ex’rs., 153 Va. 614. 20 

Compton vs. Rixev, 9$ S. E. 651,124 Va. 548 (1919) 8 

Coover's Appeal, 74 Pa. 143 (1S73). 6 

Cockov vs. Coekev, 141 Md. 373. 10 

Craig vs. Craig, 140 Md. 322. 10 

Davis vs. Hilliard, 129 Md. 34S, Page 354. 10 

Disston’s Estate, 257 Pa. 537 (1917). 7 

Eastern Trust & Banking Co. vs. Edwards, 179 

Atl. 716. 15 

In Re Hunter's Estate, 262 X. W. 45 (1935). 8 

In Re Levy’s Will, 12 X. Y. Sup. 2nd 799 (May 25, 

1939) . 8 

In Re Bechtel’s Estate, 303 Pa. 107. 15 

In Re Schulz, 113 Mich. 592, 71 X. W. 1079. 15 

James vs. Hooker, 172 X. C. 780. 17 

Lawrence's Estate, 37 Miscel. Rep. 72, or 76 X. Y. 


Sup. 653 . 15 

Levin vs. Safe Deposit & Trust Company, 167 Md. 

41 .12,13 

Lowrimore et al. vs. First Savings & Trust of 

Tampa, 102 Fla. 740 (1931). 8 

Lowe's Estate, 291 Pa. 22.13,21,22 

McDonald vs. Fulton Trust Co., 107 Fed. 2nd 237. 19 

Randall vs. Randall, 85 Md. 430.10,15 

Rench vs. Rench, 184 Iowa 1372 (1918). 14 





















IT. 


PAGE 


Safe Deposit & Trust Co. vs. Gunther, 142 Md. 


643 .11,13 

Schneider vs. Meyer, X. J. Chancery Court, June 

13, 1924, 125 Atl. 140. 15 

Scotten vs. Moore, ct al., 28 Dela. 545.19, 20 

Sears vs. Choate, 148 Mass. 3115.19,23 

Shelton vs. King ct al., 229 U. S. 90: 33 S. Ct. GST. 19, 23 
Small vs. Marburv, 77 Md. 11. 15 


locum vs. Hagaman, 176 Ill. 533 (189S). 9 


Sherman vs. Flack, 283 Ill. 457 (191S). 9 


Simmons vs. Northwestern Trust Co., 136 Minn. 


o* - 


15 


Taylor's Estate vs. Huber, 13 Ohio State 288. 15 

Union Trust Co. vs. Rossi, ISO Ark. 552 (1929)... 14 

"Wallace vs. Wallace, 160 So. 384 (1935). S 

Whall vs. Converse, 146 Mass. 345. 15 

Woodburn's Estate, 151 Pa. 586 (1892). 6 

Yeaton vs. Roberts, 28 X. H. 459. 15 


Other Authorities. 


Bogert on Trusts, Page 2922. 15 

Hill on Trusts, 339 et seq . 15 

Page on Wills, Vol. 2, Section 1224. 15 

University of Pennsylvania Law Review, Vol. 85 
Page 62S (April, 1937). 13 



















I 


United States Court of Appeals for the 
District of Columbia 


January Term, 1940. 


No. 7609. 


maurice f. McDonnell, 

Appellant, 

vs. 

ELIZABETH McDONNELL, MILDRED WARD, 
LILLIAN GIEBEL, IGNATIUS McDONNELL, 
MARY GIEBEL, a minor, and GEORGE E. SUL¬ 
LIVAN, TRUSTEE, 

Appellees. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

I James B. McDonnell died in the City of Washington, 

on February 6, 1929, leaving a will dated February 4, 
1929 (Record, page 9). The testator was survived by 
his widow, Elizabeth McDonnell, and four children, 
Mildred Ward and Lillian Giebel, daughters, Ignatius 
McDonnell and Maurice F. McDonnell, sons. 

James B. McDonnell died seized and possessed of 
the following real estate in the District of Columbia: 

i 

I 
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1. Lot 39 in Square 2702 improved by premises 
No. 1519 Allison St., N. \V.; 

2. Lot 149 in Square 2834 improved bv premises 
No. 3582 13th St., N. W. ; 

3. Lot 150 in Square 2S34 improved by premises 
No. 35S0 13th St., N. \Y.; 

4. Lot 71 in Square 989 improved by premises 
Nos. 1101 E. Capitol St. and 106 11th St., S. E.; 

' 5. Lot 819 in Square 2834 improved by premises 

No. 3499 llolmead Place, N. AY.; 

i 6. Lot 14S in Square 2834 improved bv premises 
No. 1302 Otis St., N. AY.; 

7. Lot 32 in Square 676 improved by premises 
No. 805 N. Capitol St. (three-fourth interest); 

i 8. Lot 801 in Square 3S improved by premises 
No. 2309 Pennsylvania Ave., N. AY.; 

■ 9. Lot 23 in Square 966 improved by premises 

No. 1017 Massachusetts Ave., N. E.; 

10. Lot 24 in Square 966 improved by premises 
No. 1012 E. Capitol St.; 

11. Lot 74 in Square 2930 improved by premises 
No. 1204 Ingraham St., N. AV.; 

12. Lot 72 in Square 2930 improved by premises 
No. 1208 Ingraham St., N. AY.; 

13. Lot 82S in Square 945 improved by premises 
Nos. 327-329 10th St., S. E. 


I In addition to the real property the decedent left 
personal property to the value of about One Thousand 
Dollars ($1,000.00). 


That prior to the admission of the will to probate 
and record the same was the subject of an unsuccess¬ 
ful attack by caveat by two of the testator’s children, 
Ignatius McDonnell and Mildred AYard. 


On Juno 3, 1929, Elizabeth McDonnell filed her 

written renunciation electing to take her dower rights 

under the law and not under the testament (Record 

Page 13). Accordingly, the corpus of the estate was 

rearranged to give priority to the rights of the widow 

to which she was entitled bv virtue of her renunciation. 

•> 

The will of the testator created a trust to endure 
‘‘until the remarriage or death of my wife” (Section 
“a" of the second Paragraph) which expression is 
twice employed in said Section and Paragraph, while 
later in said will he employs the language “The afore¬ 
said trusteeship, and all powers thereunder, shall 
continue until not only the remarriage or death of my 
wife but until my youngest surviving child shall have 
reached the age of 25 years, whereupon my said Trus¬ 
tee, or his successor duly elected and appointed by my 
said Trustee by his recorded Deed or his last Will, 
shall terminate said trusteeship in the following man¬ 
ner, namely: (1) By conveying and transferring to my 
son Maurice, or his descendants per stirpes, absolutely 
and in fee simple, (in addition to the home premises 
aforesaid #2933 2Sth Street, X. W., which shall have 
been conveyed to him on the death or remarriage of 
my wife), all of the trust estate then remaining, with 
the exception of such part thereof, if any, and not ex¬ 
ceeding in any event a one-fourth part, as my said 
Trustee or his successor may determine to lx? merited 
by my son Ignatius by his change of conduct. (2) By 
suitable conveyance and transfer to my son Ignatius, 
absolutely and in fee simple, such part, if any, as 
aforesaid, as my said Trustee or his successor may 
determine. (3) By inserting in the conveyance to my 
son Maurice a lien or charge (excepting as against 
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the said home premises) in favor of each of my daugh¬ 
ters aforesaid for the payment to them of the sum of 
$100 each per month so long as they may live/' (Sec¬ 
ond “d ? ’ second Paragraph). 

The youngest surviving child was Maurice and he 
reached the age of 25 years on August 7, 1928 (Record 
Page 14). The interest which Maurice acquires un¬ 
der the will is subject to two small precatory trusts 
of $100.00 a month to each of his two sisters, Lillian 
Giebel and Mildred Ward. These two trusts will en¬ 
dure as long as the respective beneficiaries live. 

Maurice, the appellant in this Court, contends that 
when his mother renounced under the will, her life 
estate was fully liquidated and terminated, and that 
the enjoyment of his vested remainder in at least three 
quarters of the residue was accelerated, and the trust 
fully terminated on August 7, 1938, when he became 
25 years of age. That the only opposition to this 
contention emanates from the Trustee, George E. Sul¬ 
livan, and Lillian Giebel, one of the beneficiaries un¬ 
der the precatory trusts, whose interest survives 
whether the trust endures or is terminated. 


ARGUMENT. 


The appellant urges that there are three proposi¬ 
tions of law involved in this case, to wit: 

1. The application of the doctrine of acceleration 
as applied to vested remainders, upon failure of 
the prior estate under the facts of this case. 

2. The testamentarv intent of the testator in this 
case. 
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3. The law concerning tiie termination of a trust 
when the object of the trust is no longer active 
and has become fully executed and passive. 

1. The application of the doctrine of acceleration. 
This is a doctrine holding that when the prior estate 
is prematurely determined or liquidated that the vest¬ 
ed remainder, and even sometimes a contingent re¬ 
mainder, accelerates and permits the immediate en¬ 
joyment of the remainder, even though the event 
which terminates the intermediate estate has not actu¬ 
ally occurred. Apt illustrations of this statement 
are: 

(a) A trust created by a husband to endure un¬ 
til the death or remarriage of his widow, and in¬ 
stead of taking under the will she elects to take 
under the law. 

(b) A life tenant who permits waste, jeopardiz¬ 
ing the remainder estate, by the nonpayment of 
taxes or the failure to make necessary repairs. 

(c) A purchase of the intermediate estate by 
the remainder estate. 

Onlv with the first illustration are we concerned 

•> 

in this case, and our contention is, that when Eliza¬ 
beth McDonnell dissented under the will of James B. 
McDonnell she was “dead” in contemplation of law 
and her estate fully terminated. To the full termina¬ 
tion of the estate there can be no contention whatever 
as she took the estate given her by the law in place 
of the estate given her by will. Therefore, with the 
intermediate estate out of the way, the vested remaind¬ 
er came into immediate enjoyment, otherwise there 
■would be a lapse or an unclaimed period in the devolu¬ 
tion of the estate, which cannot exist. 
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To reenforce this doctrine of acceleration, and pre¬ 
vent the inevitable comeback, that knowledge of this 
condition of the law was not known to the testator, 
the law is that the testator is charged with notice that 
acceleraion of remainders is the law, where the life 
estate fails by renunciation. 


1 The doctrine of acceleration received early endorse¬ 
ment in the State of Pennsylvania in the case of 
Coover’s Appeal, 74 Pa. 143 (1S73), reading from 
Page 147, Paragraph 3: 

“If these bequests were contingent, to vest on 
the death of the widow, yet, from what we have 
already said, her renunciation had the same ef¬ 
fect in determining the contingency as her 
death. ’ ’ 

; And twentv-one vears later this same Court in the 
case of Wood burn’s Estate, 151 Pa. 5S6 (1802) Page 
5S9, sixth line from bottom, held as follows: 

“When therefore the only discoverable purpose 
failed or was superseded by the widow’s election 
to take against the will, the trust established only 
to serve that purpose became useless , and ended. 
In its effect on the testator's scheme, the widow’s 
election was equivalent to death, and the coming 
of the remainders into possession was accelerated 
precisely as in Coover’s Appeal.” 

It is also to be noted that the income scheme con¬ 
structed by the testator in the Woodburn Estate, was 
akin and similar to the McDonnell testamentary set-up 
of income for the widow (Page 589 opinion of Mr. Jus¬ 
tice Mitchell): 

“The single question in both these appeals is 
ruled by Coover’s Appeal. 74 Pa. 143. The testa¬ 
tor gave to his widow ‘the use of a one-third in- 
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forest' in his estate, that is, not the income of one- 
third but one-third of the income of the whole.” 


And to the same Supreme Court of Pennsylvania 
must be given credit for its finding in the leading 
case upon the subject, the Disston case, and known 
as Disston ? s Estate, 257 Pa. 537 (1917). Disston in 
his lifetime was the millionaire carpenter liand-saw 
manufacturer, and died leaving a very large estate, his 
will containing life income benefits to his widow, and 
remainders over to his son and daughter. The Diss¬ 
ton case is universally cited, and there will be in¬ 
cluded hereunder reference to some of the numerous 


cases citing the Disston case as their credo. Cases 
from various states of the Union, leaving no doubt as 
to the general application of the doctrine of accelera¬ 
tion. Reading from Page 542, of the Disston case, 
eighth line from top of page: 

“In other words, the testator intended to leave 
his residuary estate, subject only to his sister-in- 
law's annuity, for the benefit of his wife and chil¬ 
dren, the former to receive one-third of the in¬ 
come for her life, and each of the latter a like 
proportion for the same period; when his widow’s 
interest should terminate, he intended his two 
children to take the whole principal, the son’s 
share being absolute and the daughter's continu¬ 
ing in trust; and it seems evident that he post¬ 
poned this distribution until his widow's death 
for the reason that he desired the entire estate 
held intact, to secure her one-third of the income 
therefrom, rather than to set aside one-third of 
the principal for her benefit. Finally, the alter¬ 
native remainders, after the devises to his wife 
and children, are substitutionary in character, 
and inserted to prevent the occurrence of a lapse 
should either or both of the children die during 
the continuance of the trust created for the pur¬ 
pose just indicated. This being the evident scheme 
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of the will, and the plan having been interfered 
with by the widow’s election to take her share 
under the intestate laws, the acceleration of the 
remainder interests given to the testator's chil¬ 
dren would carry out his principle intent, and also 
adhere to his general plan better than continuing 
the trust so that the secondary objects of his 
bounty might he afforded an opportunity to derive 
a possible benefit in the future.” 

Some of the cases citing the Disston case with com¬ 
plete approval are: 

In l\c Hunter’s Estate, 2(52 X. \Y. 45 (1935); 

Wallace vs. Wallace, 1(50 So. 384 (1935); 

In Re Levy’s Will, 12 X. Y. Sup. 2nd 799 
(May 25, 1939); 

Compton vs. Rixey, 98 S. E. (551, 124 Va. 
548 (1919). 

The Levy case, supra, contains a very elaborate 
opinion by llowell, Surrogate, and lends much value 
in the determination of the instant case. The facts 
are very similar to the instant case and it is the most 
recent of all the cases, being decided May 25, 1939. 
Particular reference is called to Paragraphs 10-12 and 
15. 

With like comparison is the case of Lowrimore et al. 
vs. First Savings & Trust of Tampa, 102 Fla. 740 
(1931), with particular reference to Page 746 last line 
and continued to Page 747: 

“The will under review provided a life inter¬ 
est in the income of the trust for his widow. Pur¬ 
suant to her right under the law (Section 3632 
Revised General Statutes of 1920. Section 5496 
Compiled General Laws of 1927) she elected to 
renounce that provision in her behalf and to take 
in lieu thereof a child's part. Having taken this 
step, the life estate or life interest was terminated, 
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the widow was in the terms of the will ‘dead and 
tlie time for distribution of the remainder to the 
‘next of kin' had matured.” 


With similar force the dictum employed in Sloeuin 
vs. Hagaman, 176 111. 533 (1S9S), Page 539 second 
line: 

“The doctrine of acceleration proceeds upon 
the supposition, that though the ulterior devise 
is in terms not to take effect in possession until 
the decease of the prior devisee, if tenant for life, 
yet that, in point of fact, it is to be read as a 
limitation of a remainder to take effect in everv 
event which removes the prior estate out of the 
way. (1 Jarman on Wills, 539; Blatchford vs. 
Newberry, 99 111. 11). Whether the life estate 
is determined by a revocation, or by death, or by 
renunciation of the widow, or bv anv other cir- 
eumstance, which puts the life estate out of the 
way, the remainder takes effect, having only been 
postponed in order that the life estate might be 
given to the life tenant (Blatchford vs. Newberry 
supra).” 

And also the case of Sherman vs. Flack, 283 111. 457 
(1918), which case is builded upon the Slocum case 
supra , reading from top of Page 461: 

“The doctrine of acceleration of remainders 
proceeds upon the supposition that although the 
ultimate devise is in terms not to take effect in 
possession until the death of the life tenant, vet 
in point of fact it is to be read as a limitation 
of a. remainder to take effect in every event which 
removes the prior estate out of the way. The doc¬ 
trine is founded upon the presumed intention of 
the testator that the remainderman should take, 
on the failure of the previous estate, notwith¬ 
standing the prior donee may be still alive, and 
is applied in promotion to the presumed intention 
of the testator and not to defeat his intention 
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And the same doctrine prevails in Maryland as ex¬ 
pressed in Davis vs. Hilliard, 129 Md. 348, Page 354 
second line from bottom of page. This case is predi¬ 
cated upon Randall vs. Randall, 85 Md. 430, and cited 
bV the Court. Davis vs. Hilliard, supra: 

“There is no expression in the will to prevent 
the application of the general rule stated in Ran¬ 
dall vs. Randall. 85 Md. 430: ‘The rule followed 
by both English and American Courts is that a 
widow's renunciation and election to take as 
against the will is equivalent to her death, unless 
it contravenes some manifest intention of the tes¬ 
tator as expressed by the will.’ ” 


Another Maryland case is Craig vs. Craig, 140 Md. 
322, in which on Page 329 is cited Randall vs. Randall, 
85 Md. 439. 


And not long thereafter the Maryland Court of 
Appeals decided the case of Cockey vs. Cockey, 141 
Md. 373, approving the doctrine of acceleration, and 
citing as its precedent Craig vs. Craig, supra, and 
Davis vs. Hilliard, 129 Md. 348. The Cockey case 
carries the doctrine further and says. Page 377: 

“The cases cited, however, go a step further 
than this and hold that, the renunciation having 
been made, it is the disposition of the courts 
to regard legacies for life with remainders over 
as constituting vested rather than contingent de¬ 
vises. This is in strict analogy with the principle 
that the law favors the early vesting of legacies 
whenever it can do so without doing violence to 
the intent of the testator as expressed in his will, 
or where there is nothing contained in the will 
indicative of an intention or desire on the part of 
the testator that the legacy should be of a con¬ 
tingent nature.” 
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And Page 37S, second Paragraph: 

“The next point urged by the appellant is that 
the legacies in remainder after the death of Mrs. 
Cockey have not been accelerated by reason of her 
renunciation. With this contention, this Court 
cannot agree. The renunciation of the widow has 
in so many cases in this State been held to oper¬ 
ate to accelerate legacies in remainder after a life 
estate that the Court is not at liberty now to re¬ 
verse those holdings. (Quotations might be made 
from a large number of cases showing the uni¬ 
form and consistent rules adopted by this Court 
in such cases following in the line of the Knglish 
decisions. It will he sufficient, however, to direct 
attention to a few cases,*' such as Small v. Mar- 
bury; Randall vs. Randall; Davis vs. Hilliard and 
Craig vs. Craig all cited heretofore. 

A more recent case in Maryland is the case of Safe 
Deposit & Trust Co. vs. Gunther, 142 Md. 043. Gun¬ 
ther, a millionaire brewer of Baltimore, left a three 
million dollar estate, over which lie created a trust for 
the benefit of his widow, and upon her death broke the 
same into four shares, a share each going absolutely 
to his two sons, and the remaining two shares in two 
separate trusts, one an absolute spendthrift trust, for 
the benefit of his two daughters. The widow renounced 
and all the remainders were declared accelerated as 
of the date of renunciation. This case is of import¬ 
ant value in the consideration of the McDonnell case, 
because the lower Court in its opinion in the McDon¬ 
nell case referred to the fact that “the trust is in the 
nature of a spendthrift trust.” 

Reading from Page 652, fourth Paragraph, of the 
Gunther case we find: 

“When the will of Mr. Gunther is examined in 
the light of the principles, announced in the re- 


ported cases, we think the Court below was en¬ 
tirely right in holding that the effect of the re¬ 
nunciation of the provisions of the will by Cath¬ 
erine Gunther, his widow, was a legal acceleration 
of the remainders provided for in the will in favor 
of the four children of the testator. 

The remainders in favor of the sons are vested 
and legal estates, and the remainders in favor of 
the daughters are vested equitable remainders for 
life.” 

The Gunther case citing the Kandall, Davis, 
Craig and Cockev cases. 


But most recent of all Maryland cases, and with 
direct and definite analog}’ to the McDonnell case, be¬ 
cause of the deferred payment to the remainderman 
until he reaches a certain age (Maurice until he reach¬ 
ed the age of 25 years), is the case of Levin vs. Safe 
deposit & Trust Company, 167 Md. 41. In the Levin 
case the testator created a trust to endure until the 
death or remarriage of his widow, and if she remar¬ 
ried to pay one-lialf of the income to her and to ac¬ 
cumulate the income from the other half for the tes¬ 
tator’s brother, until he attained the age of thirty , ex¬ 
cept that should the brother die before reaching thir¬ 
ty years, to pay one-half of the net estate to testator’s 
next of kin. Upon renunciation by the widow the 
Court ordered acceleration of the brother’s one-lialf, 
vesting the same in him, even though it was contingent, 
and deferred payment until he reached the age of thir- 
ty vears. 

Quoting from the Levin case the Court said on Page 
45, second Paragraph: 

“The brother's remainder must as a result of 
the renunciation and disappearance of the inter¬ 
vening particular estate be accelerated to the ex¬ 
tent that the trust for him begins at once. Safe 
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Deposit Co. vs. Gunther, 142 Md. 644, 652. But 
payment to him free of the trust cannot be made 
before he attains the age of thirty without violat¬ 
ing the express terms of the will. The trust of 
half of the estate, all that remains, for the benefit 
of the brother and the contingent remainderman, 
is to be held now in force and to be carried out 
according to the terms of the trust.” 

Particular stress has been paid to the Maryland 
cases, due to the frequency with which the question of 
acceleration has occurred in that State; and due to the 
fact that the Gunther case involves a spendthrift trust 
in equitable remainder, and the element of deferred 
payment as contained in the Levin case. (Payment to 
the son Maurice being deferred until aged 25 years). 
These two cases, therefore, dispose of the spendthrift 
trust and deferred payment plan as defeating the oper¬ 
ation of the acceleration rule. 

The Levin case also illustrates that even the contin¬ 
gent remainder does accelerate. And for further il¬ 
lustration of the acceleration of contingent remainders 
the Court is referred to a very complete article ap¬ 
pearing in the University of Pennsylvania Law Re¬ 
view, Vol. 85 Page 62S (April, 1937). 

The third element present in the McDonnell case 
and referred to by the Justice in the lower Court in his 
opinion, is the “discretionary powers” of the Trus¬ 
tee. These discretionary powers will not prevent the 
operation of the rule of acceleration. 

In the ease of Lowe’s Estate, 291 Pa. 22, the trus¬ 
tee was vested with very broad and complete discre¬ 
tion in the control over the real estate included in the 
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(jstate. A trust was created by the testator to endure 
until his widow died, with remainder to their children, 
giving to the trustee the absolute discretion as to the 
sale of anv real estate. The widow renounced and the 
remainder estates were held to have accelerated. A 
suit of forced partition of the real estate was brought 
against the trustee, and the trustee defended on its 
absolute discretion over the sale of real estate, Even 
this did not stay the effect of acceleration. The estate 
was partitioned by the Court. 

And also rulings in other states on acceleration 
Rench vs. Rench, 1S4 Iowa 1372 (1918) reading from 
Page 1377, top line: 

“In other words for the purpose of construc¬ 
tion of the will as applied to the devisees, the re¬ 
jection of the life estate bv the widow was the 
equivalent of her death, and accelerated the right 
of the remainderman to enter into complete pos¬ 
session of the unappropriated part of the devised 
estate. *2 Redtield on Wills 3rd Edition 258, the 
rule is stated as follows: 

‘Where the estate in remainder is dependent 
upon the life estate of the testator’s widow, who 
waived the provisions of the will and took her 
share under the statute, it was held that estates 
in remainder vested immediately upon determi¬ 
nation of the estate or interest of the widow.’ 
We have heretofore recognized this rule in re 
Estate of Rawlings, 81 la. 701, and Everett vs. 
Croskry, 92 la. 333; Estate of Vance, 141 Pa. 
201, etc.” 

And again: Union Trust Co. vs. Rossi, 180 Ark. 552 
(1929) reading from top of Page 558: 

“It thus appears from the construction of the 
whole instrument that the enjoyment of the es¬ 
tates by the remainderman was postponed solely 
for the benefit of the widow, and, she having elect- 
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ed against tlie will and renounced its provisions 
made for her life, it must be held presumably the 
intention of the testator that such renunciation 
of the life estate is equivalent to its termination 
by the death of the life tenant, and that the bene¬ 
ficiaries entitled in remainder should enter into 
enjoyment at once. It follows that no error was 
committed in the holding: of the Court in that re¬ 
gard.” 

The following cases all sustain the general doctrine 
of acceleration: 

Whall vs. Converse, 146 Mass. 345; 

Simmons vs. Nothwestern Trust Co., 136 
Minn. 357; 

Taylor’s Estate vs. Huber, 13 Ohio State 
288; 

In Re Bechtel’s Estate, 303 Pa. 107; 

Eastern Trust & Banking Co. vs. Edwards, 
179 Atl. 716; 

Schneider vs. Meyer, X. J. Chancery Court, 
June 13, 1924, 125 Atl. 140; 

Randall vs. Randall, 85 Md. 430, 37 Atl. 209; 

In Re Schulz, 113 Mich. 592, 71 N. W. 1079; 

Yeaton vs. Roberts, 28 X. H. 459; 

Lawrence’s Estate, 37 Miscel. Rep. 72, or 76 
N. Y. Sup. 653; and 

Small vs. Marburv, 77 Md. 11. 

Counsel also offers the Court the reference to the 
following text book writers: 

Bogert on Trusts, Page 2922 (top of page); 
and 

Hill on Trusts, 339 et seq. y 

Page on Wills, Vol. 2, Section 1224 as follows: 

“Where the enjoyment of possession by the 
remainderman is postponed until after the deter- 
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ruination of the particular estate solely for the 
benefit of such particular tenant, and for no other 
purpose, election to take under the law usually 
accelerates the remainder and the beneficiaries 
enter into enjoyment at once.’’ 

Counsel now refers to the construction to be placed 
upon the words “descendants'* in this will. This, of 
course, does not in any wise effect the question of 
acceleration but merely concerns the proper inclusion 
and designation of defendants. The guardian ad litem 
suggests that the children of Lillian Giebel, other than 
the two named in the will who are defendants, and the 
three children of the defendant, Ignatius McDonnell, 
should have been included as defendants because of 
the discretion allowed the Trustee. 


As to the reference to the discretion allowed the 
Trustee contained in the following: 

“or shall be disbursed to some or all of mv de- 
scendants,’ ’ 

and again: 

“In the event of disbursements of income beinc 
made, bv mv said Trustee to mv descendants, or 
some of them, or for their benefit in lieu of directly 
to them, I desire my Trustee to use his discretion 
absolutely as to which of them shall be included 
and the amount to be paid, from time to time, to 
any one or more of them, with exception as to 
my two daughters, Mildred Ward and Lillian Gie¬ 
bel, I do not wish the amount to be paid to them 
or for their benefit during any one month to ex¬ 
ceed the sum of $100.00 each,’' 
it is respectfully submitted that such language limits 

the payment of any such income to the children of 
the testator only, and if they be dead, then, to their 
children. The primary and linguistic definition of 
“descendants” refers to the lineal issue or heirs of 
a dead and not a living parent or ancestor. In sup- 
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port of this statement the Court is referred to the case 
of James vs. Hooker, 172 N. C. 780, and reading from 
Page 782, Paragraph 3: 

“It is contended for some of the appellants, 
children of the grantees in remainder who are now 
living, and were at the deatli of the life tenant, 
that they properly come within the meaning of the 
term ‘descendants' as used in the deed, and should 
be allowed a proportionate share of the prop¬ 
erty; but on the record and the facts in evidence, 
the position cannot l>e sustained. The primary 
and linguistic definition of descendants refers to 
the lineal issue or heirs of a dead and not a living 
parent, or ancestor, and, when the term is used in 
reference to tenure of property and without any¬ 
thing to change or modify the ordinary meaning, 
authority is to the elfect that it refers to persons 
upon whom the law has cast the property by 
descent, and includes only the lineal issue of 
a deceased ancestor. Parish vs. Mills, 101 Texas 
27G; Dixon vs. Pendleton, 90 S. C. 8; Rembert vs. 
Yetoe, 89 S. C. 198; Duncan vs. Clark, 90 S. E. 
Current No. 3 P. 180.” 

In the instant case every person, described by his 
proper name, has been made a defendant, even includ¬ 
ing Mary and Elizabeth Giebel, daughters of the de¬ 
fendant, Lillian Giebel, and granddaughters of the 
testator. They have been made defendants because the 
will is so cast as to make them specific beneficiaries in 
the sum of Five Hundred Dollars ($500.00), but they 
are not made defendants because they are “descend¬ 
ants” of the testator. They are not descendants for 
the inheritance of property until their mother dies. 
The same applies to the four other children of Lillian 
Giebel, not named in the will, and for the three children 
of Ignatius, also not named in the will. To attach an 
inheritable value to the word “descendants”, in behalf 
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of a child while the parent lives, would remove all 
possible limitation upon the descent of property, and 
openly violate the Rule against Perpetuities. 


i 

2. The Testamentary Intent of the Testator in this 
case. The rule is, that everv reasonable considera- 
tion must be given to the testamentary intent express¬ 
ed in the will, and the limitations upon this testamen¬ 


tary assurance are these: 

1. The will must not offend against positive law 
or settled rule of public policy. 


2. The will might fail to anticipate or contem¬ 
plate a situation arising after the will, for which 
the testator made no provision. 


As to the first of these limitations, the McDonnell 
case offers no serious interference, except if the con¬ 
tention of the guardian ad litem were carried out, with 
reference to the word “descendants’', the will would 
violate the Rule against Perpetuities. 


The second limitation is exactly the situation in the 
McDonnell case. The renunciation by the widow was 
not contemplated by the testator, although he had 
testamentary power of controlling this subsequent 
condition, he failed to exercise the same. James B. 
McDonnell, the testator, could have included in his 
will the alternative, that should his widow elect to 
take under the law, his will would be, thus. Every 
testator is chargeable with the knowledge that his 
widow can renounce, as we have already seen in the 
discussion on acceleration. Therefore, the renuncia¬ 
tion by the widow offering acceleration to the remaind¬ 
er interests is not a disregard of testamentarv in- 
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tent, but a condition subsequent to the will not con¬ 
templated by the estator. 


The foregoing statements represent the exact dog¬ 
ma of Shelton vs. King at al., *229 U. S. 90; 33 S. Ct. 
6S7, repeatedly cited by this Court as the prevailing 
law of the District of Columbia. Particularly, as to 
conditions occurring subsequent to the will, and the 
complete reconcilation by the Supreme Court of the 
United States is the case of Sears vs. Choate, 14S Mass. 
395, about which the Supreme Court said: 

“ a situation arose after the will, which 
the Court thought had not been contemplated by 
the testator, and for which no provision had been 
made. The Court therefore saw in that a reason 
for terminating a like trust. In the case at bar 
no ground, aside from the alleged illegality of the 
trust, is suggested for defeating the wishes of 
Miss Mallett, other than that it will be convenient 
and save the cost of continuing the trust.” 

The recent case of McDonald vs. Fulton Trust Co., 
107 Fed. 2nd 237. 

Obviously it was the intention of the testator to 
make the widow the chief object of his bounty or the 
beneficiary under the trust, even to the extent of pay¬ 
ing “all of the net income to my said wife.” (Para¬ 
graph two, subsection C). The chief beneficiary nulli¬ 
fies the main object of the trust by renunciation, and 
what then becomes of the testamentary intent ? The 
trust thereby falls, and the remainder estate crystal- 
izes into immediate enjoyment. This very situation 
is discusssed and well covered in Scotten vs. Moore, 
et al., 2S Dela. 545, reading from Page 549 line 13: 

“When, therefore, it appears that the posses¬ 
sion of the remaindermen is postponed solely 
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for tile benefit of the widow of tlie testator, it is 
presumably the intention of the testator that her 
renunciation of the provision made for her for 
life is equivalent to her death, and the beneficiar¬ 
ies entitled in remainder enter into enjoyment at 
once, subject to her rights at law if she so elects. 
Page on Wills, p. 874, citing cases: Coover’s Ap¬ 
peals, 74 Pa. 143: Ferguson's Estate, 13S Pa. 208; 
Kandall vs. Kandall, 87) Md. 430; Schultz's Estate, 
113 Mich. 592”, 


And again from the same case on Page 551, line 
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“(b) In this case it is clear that the testator, 
Emory Scotten, intended to make first of all, am¬ 
ple provision for his wife by giving to her all his 
estate for life. Also that his intention was that 
his children should take all his estate as soon as 
her prior interest terminated, either by death or 
renunciation or otherwise, and that he postponed 
the enjoyment of possession of his estate by his 
children only in order to provide for his wife dur¬ 
ing her life * * * this premature termination of 
her interest as devisee caused the interest of the 
testator's children to be a present right of pos¬ 
session, subject only to the widow's right at law 
for such is the evident intention of the testator, 
whether under the will the estate of the children 
be considered vested or contingent.” 


The Scotten case supra was cited with complete ap¬ 
proval of Christian vs. Wilson Ex'rs, 153 Va. 614, 
Page 629, quoting the same language. 


Let us suppose that Elizabeth McDonnell, the widow, 
had taken under the will, and not under the law, but 
had remarried. Could it l>e argued that the trust 
survived her remarriage in open violation of its 
terms? Or could it be argued that because of its al- 


leged spendthrift strain that the trust still endured? 
No, because her remarriage would represent a limita¬ 
tion upon the ultimate estate and gave the same the 
right of immediate enjoyment. Therefore, the trust 
was created for her benefit, and her renunciation gave 
her another form of an estate and rendered her death 
or remarriage a complete futility in the testamentary 
scheme of James B. McDonnell, the testator. 

A splendid case on a factual analogy is Lowe's Es¬ 
tate (supra), 291 Pa. 22, reading from Page 28: 

“On the point of the trust having been brought 

to an end by the election of the widow, there is 

nothing in the will of decedent to indicate (as in 

Reigliard's Est., 283 Pa. 141), that the span of 

her life was used as a Yardstick to measure the 

% 

duration of the period which must expire between 
the death of the testator and the distribution of 
the corpus of his residuary estate; on the con- 
trarv, this is the ordinarv case of a husband who 
desired to ‘create a trust during the life of his 
widow, so that she might enjoy the income from, 
not one (fourth) of his (residuary) estate, but one 
(fourth) of the income from his whole (residuary) 
estate’, and who ‘postponed (distribution of the 
principal) until his widow’s death for the reason 
that he desired the entire estate held intact, to 
secure her one (fourth) of the income therefrom, 
rather than to set aside one (fourth) of the prin¬ 
cipal for her benefit;’ Disston's Est. 257 Pa. 537, 
542. Therefore when the widow elected to take 
against the will, the usual rule applied, and the 
interests of the children became immediately pay¬ 
able to, or vested in, them, just as though the 
widow died: except of course, that each of their 
shares would be reduced by the proportion going 
to her under the intestate law: Disston's Est. 
supra. Mary A. Loew, by her election, defeated 
the dominant purpose of testator in creating the 
trust, and there is no controlling reason for keep¬ 
ing it alive for purposes of distribution, or for 


I viewing the real estate contained therein as 
other than real estate. Under the facts in this 
ease, the trust was executed as of the date of tes¬ 
tator’s death; the widow’s election took effect as 
of that date, and the real estate vested in those 
entitled thereto as tenants in common, the widow 
of testator taking one-third undivided interest, 
and tlie remaining six-ninths going to her children, 
petitioners in the court l>elow and appellees here.” 


In the Lowe case the Trustee was vested with com¬ 
plete discretion over the real estate, and even this 
failed when the widow elected to take under the law. 


The Trustee, Sullivan, takes the position that the 

duration or term of the trust is to lie determined solely 

bv “familv conditions”. This certainlv would make 
» • • 

the duration or term of the trust uncertain and in¬ 
definite. It would render the trust void for indefinite¬ 
ness or in violation of the Rule against Perpetuities, 
as the incumbent trustee or his successor could con¬ 
tinue to rely upon family conditions as the source of 
their authoritv. 


3. The Law Concerning the Termination of a 
Trust When the Object of the Trust is no Longer Ac¬ 
tive and has Become Fullv Executed and Passive. The 
various cases heretofore cited illustrate the termina¬ 
tion of a trust, upon the application of the doctrine 
of acceleration. The law itself favors the earliest pos¬ 
sible termination of a trust, so as to relieve the prop- 
perty involved from the restraints upon alienation. 


Certainly, when all the objects of the trust have 
been accomplished there is no license in law to leave 
the trust active. Certainly, when the chief object and 
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purpose of the trust has been defeated, or rendered 
impossible, the trust is dry. 


Again the ease of Sears vs. Choate et al. (supra), 
146 Mass. 395, employed in Shelton vs. King, supra, 
Page 39S: 

“There is no doubt of the power and duty of 
the Court to decree the termination of a trust, 
where all its objects and purposes have been ac¬ 
complished, where the interests under it have all 
vested, and where all parties beneficially interest¬ 
ed desire its termination. Where property is 
given to certain persons for their benefit, and in 
such a manner that no other person lias or can 
have any interest in it, they are in effect the ab¬ 
solute owners of it, and it is reasonable and just 
that they should have the control and disposal of 
it unless some good cause appears to the contrary. 
Smith vs. Harrington, 4 Allen 566; Bowditch vs. 
Andrew, 8 Allen 339; Inches vs. llill, 106 Mass. 
575; Stone, petitioner, 138 Mass. 476; Underwood 
vs. Boston Five Cent Savings Bank, 141 Mass. 
305.” 


Conclusion. 

When a widow elects to take her dower and distribu¬ 
tive rights under the law, in lieu of her testamentary 
rights, sequestration must follow, at the possible ex¬ 
pense or loss to every other devisee or legatee. 

Sequestration is the subordination of all personal 
and real property, included in the estate, in the pay¬ 
ment and liquidation of the widow’s dower and dis¬ 
tributive rights. The fact that sequestration is neces¬ 
sary following renunciation by the widow, is urged by 
manv cases as one of the several reasons for accelera- 
tion. This reason is represented by the distortion that 
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has been imposed upon the balance of the corpus of 
the estate, when the real and personal property rights 
are delivered to the widow. The testamentary scheme 
of the testator has failed. Every interest must sacri¬ 
fice itself to the payment and liquidation of the widow’s 
claim and take only what is left. Therefore, it is im¬ 
possible to keep molded the corpus intended for the 
remaindermen, and to avoid further loss or spoliation 
fo him, he is permitted to take control and not wait 
until the expiration of the period provided under the 
trust. 

So far as the records disclose, the doctrine of accel- 
eration has never been passed upon by this Court, al¬ 
though the same has been adopted and approved in 
nearly all the other states of the Union; and so far 
as the records disclose the doctrine has not been dis¬ 
approved in any state of the Union. 

Respectfully submitted, 

VINCENT L. TOOMEY, 
Attorney for the Appellant, 
Maurice F. McDonnell. 
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United States Court of Appeals for the 
District of Columbia 


January Term, 1940. 


No. 7609. 


Maurice f. McDonnell, 

Appellant, 

vs. 

ELIZABETH McDONNELL, MILDRED WARD, 
LILLIAN GIEBEL, IGNATIUS McDONNELL, 
MARY GIEBEL, a minor, and GEORGE E. SUL¬ 
LIVAN, Trustee, 

Appellees. 


BRIEF FOR APPELLEES ELIZABETH 
McDONNELL AND MILDRED WARD. 

The appellees Elizabeth McDonnell and Mildred 
Ward accept and adopt as part of this brief the brief 
filed on behalf of the appellant in this cause, Maurice F. 
McDonnell, and pray the Court to consider the same as 
a part hereof. 


Statement of Facts. 


The facts pertinent to this appeal are the contents of 
the will of James B. McDonnell (R. 9-11), the attain- 
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ment of appellant to the age of twenty-five years (R. 
14), the renunciation of her share as given under the 
will bv Elizabeth McDonnell and the order of the lower 
court appealed from herein (R. 13). 

By the terms of his will James B. McDonnell gave 
his estate to George E. Sullivan, in trust, with the 
direction that lie should make certain payments there¬ 
from to those provided for therein (R. 10, 11) and at 
the death or remarriage of his widow and the arrival 
of his youngest son (appellant herein) at the age of 
twentv-five vears, terminate the trust bv eonveving to 
appellant the portion of the estate therein provided (R. 
11, sec. d). There was a further provision that at the 
time of the termination of the trust the trustee should 
determine whether or not, in his discretion, the conduct 
of appellee Ignatius McDonnell had merited the trans¬ 
fer to him of a certain portion of the estate (R. 11, sec. 
d. 1 and 2). 

Appellee Elizabeth McDonnell filed her written re¬ 
nunciation, electing to take the rights in her husband’s 
estate as provided by law (R. 13). Appellant has 
reached the age of twenty-five years (R. 14). Appel¬ 
lant made demands on the appellee George E. Sullivan 
(testamentary trustee) to convey his portion of the es¬ 
tate under the terms of the will, upon the refusal of 
which suit was entered to declare the trust terminated 
and to compel conveyance (R. 1-8). After a hearing on 
the issues presented by the answers to the complaint 
the court rendered its decision, setting out in a 
memorandum opinion that 

“In view of the discretionary powers of the 
trustee and of the fact that the trust is in the 
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nature of a spendthrift trust, 1 do not think that 
the remainders have been accelerated by the dis¬ 
sent of the widow of the testator from his will 

(R. 21, 22). 


Argument. 

It is elementary law, in need of no citation of au¬ 
thority, that in the construction of a will the manifest 
intent of the testator controls; that the language em¬ 
ployed therein is to be taken in its ordinary meaning; 
and finally, there is no need or room for construction or 
rules of interpretation when the intent of the testator 
is apparent upon a reading of the instrument. 

A reading of the will readily reveals that the prime 
considerations of the testator were for his widow and 
youngest son. Other than for that portion of the will 
concerning the ultimate share to be allotted Ignatius 
McDonnell, the provisions for the other members of 
the family, whether under the trust or at its termina¬ 
tion, were the same. The widow was obviously his first 
consideration. Provision for the son, Maurice F. Mc¬ 
Donnell, was next of importance in the mind of the tes¬ 
tator. The two daughters were his third consideration, 
their portions being limited, both under the trust and 
otherwise, to not more than $100.00 per month. Specific 
legacies provided for the granddaughters. Of the five 
groups of beneficiaries the testator was least concerned 
with the provision for his son Ignatius, the terms of 
the will demonstrating clearly the intention of the tes¬ 
tator first, to make certain provisions for his widow 
and youngest son until the occurrence of posited con¬ 
ditions, at which time . the trustee was to use his discre- 
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tion whether or not to give the designated portion to 
Ignatius McDonnell. 

Examination of the will of the testator in this case 
shows clearly that the lower court erred in viewing the 
trust established by its terms to be a “spendthrift 
trust**. The so-called “spendthrift** provision and 
the discretionary power contained therein had nothing 
to do whatsoever with the termination of the trust 
created by the will. It was not intended to nor could 
it limit or extend the duration of the trust. The ter¬ 
mination or continuance of the trust did not depend 
upon the reformation of Ignatius McDonnell. More¬ 
over, to accept the position of the appellee Sullivan and 
the order of the court would he to do violence to the 
terms of the will and supplant the conditions for ter¬ 
mination therein supplied with some indeterminable 
event, solely within the discretion of the trustee. Again, 
following the order appealed from to its ultimate con¬ 
clusion, we would reach the conclusion that regardless 
of the death or remarriage of the widow and regardless 
of the age of Maurice McDonnell the trust would not 
end until the trustee's discretion had been exercised. 
Thus to hold this trust to he a “spendthrift trust" is to 
allow the tail to wag the dog and frustrate the will and 
purposes of the testator. This was not a spendthrift 
trust, but rather a power to be exercised upon the ter¬ 
mination of the testamentary trust. Tt can have no 
force or effect before the conditions for the termination 
of the trust are fulfilled. Xo other conclusion can be 
reached upon a reading of the following pertinent and 
controlling provision: 

“(d) The aforesaid trusteeship, and all powers 
thereunder shall continue until not only the remar¬ 
riage or death of my wife hut until my youngest 
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surviving child shall have reached the age of 25 
years, whereupon my said Trustee, or his successor 
duly selected and appointed by niv said Trustee 
bv his dulv recorded Deed or his last Will, shall 
terminate said trusteeship in the following man¬ 
ner, namely: (1) By conveying and transferring 
to my son, Maurice, or his descendants per stirpes, 
absolutely and in fee simple, (in addition to the 
home premises aforesaid #2933 28th Street, X. W. 
which shall have been conveyed to him on the death 
or remarriage of my wife), all of the trust estate 
then remaining, mlh tin exception of such part 
thereof, if any, and not exceeding in any event a 
one-fourth part. as my said Trustee, or his suc¬ 
cessor may determine to be merited by my son 
Ignatius by his change of conduct. (2) By suitable 
conveyance and transfer to my son Ignatius, abso¬ 
lutely and in fee simple, such part, if any, as afore¬ 
said, as niv said Trustee or bis successor mav de- 
termine. (3) By inserting in the conveyance to my 
son Maurice a lien or charge (excepting as against 
the said home premises) in favor of each of my 
daughters aforesaid for the payment to them of 
the sum of $100 each per month so long as they 
may live.” 

“(e) My said Trustee shall see to it that the 
two daughters, Mary and Elizabeth, of my daugh¬ 
ter, Lillian Giebel, are each paid the sum of $500 
upon arriving at the age of 21 years, respectively, 
and in the event of the aforesaid termination pre¬ 
ceding such arrivals of age, my said Trustee or 
his successor shall reserve and hold a sufficient 
amount for such purpose under a special trustee¬ 
ship for such purpose.” (K. 11. Italics supplied.) 

Conclusion. 

The widow Elizabeth McDonnell having exercised 
her unquestioned legal right to demand her dower in¬ 
terest and renounce the trust benefits, the trusteeship 
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never had vitality for any purpose save the youth of 
Maurice McDonnell, which has ended. Consequently, 
the trust has and should be terminated. 

RICHARD W. GALIHER, 
WILLIAM T. HANNAN. 


% 

% 
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BRIEF FOR APPELLEE. 


Statement of the Case. 

The matter of presenting the defense of appellee Ignatius 
McDonnell, has been made somewhat more difficult because 
appellant has not followed 2(b), Rule 8, of this Court in 
the preparation of his brief. 

Aside from any other inaccuracies in setting forth the 
case by appellant, it is a fact that Ignatius McDonnell, in 
addition to those listed by appellant on page 4 of his brief, 
opposes the acceleration of the trust involved in this case. 


Summary of Argument. 

1. The Intention of The Testator Must Govern in Constru¬ 
ing This Will and Trust. 

2. Discretion of the Trustee and Other Provisions of the 
Trust Preclude the Doctrine of Acceleration in This 
Case. 


ARGUMENT. 

1. The Intention of the Testator Must Govern in Constru¬ 
ing This Will and Trust 

To determine the issues in this ease we must turn to the 
will itself for guidance to find, if possible, the intent 
of the testator, and if found, and it is not in conflict with 
some positive rule of law, it must be given supremo con¬ 
sideration. At the very outset we are confronted with 
the following language in the second paragraph of the will: 


* * * 1 give, devise and bequeath, in fee simple, 

unto George K. Sullivan, as Trustee, in and upon the 
following trusts, and uonr others, namely: 

(a) Until the renntrriaffe or /hath of my wife. ‘ * * 


Here is the key to the whole problem. Thus at the very 

outset, the time for the trust to run is fixed bv the instru- 

* 

ment itself. The language is clear and meaning plain. Two 
contingencies are set out, one or the other of which must 
occur before this trust can be terminated. This is aptly 
illustrated and corroborated by the fact that these same two 
contingencies are set out at no less than five different places 
in the trust. It seems beyond argument the testator in¬ 
tended his trust to continue as long as his widow was alive 
and unmarried. 
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Part (cl) provides: 

“The aforesaid trusteeship, and all powers there- 
uutier shall continue not only until the remarriage or 
death of my wife, hut until my youngest surviving child 
shall have reached the aye of l’o years, whereupon my 
said Trustee * * * shall terminate said trustee¬ 

ship in the following manner: 

1. By conveying and transferring to my son, Mau¬ 
rice, or his descendants per stirpes, absolutely and in 
fee simple (in addition to the home premises aforesaid 
rz2b.’>3, 28th Street X. \\\, which shall have been con¬ 
veyed to him on the death or remarriage of my wife), 
all of the trust estate, then remaining, with the excep¬ 
tion of such part thereof, if any, and not exceeding in 
any event a one-fourth part, as my said Trustee or Jtis 
successor may determine to he merited hy my son 
Ignatius hy his change of conduct. 

2. By suitable conveyance and transfer to my sou 

Ignatius, absolutely and in fee simple, such part, if tiny, 
as aforesaid, as m\f said Trustee or his successor may 
determine * * * (R. 11.) 

It is at once apparent that the testator had in mind two 
principal events, either of which would terminate the trust, 
viz: the death or remarriage of his widow. It is equally 
evident the testator desired to provide for his son Ignatius, 
but wanted the provision based upon his conduct, after he 
had made a change and not to be subject to the veto of the 
widow, within six months of his death. It is not compatible 
with these provisions to assume the testator ever intended 
or thought his wife could terminate the trust by simply 
renouncing her willingness to abide bv the terms of his 
will. It would be most human to think he wanted his 
wayward son to have as much time as possible to change 
his conduct and merit a substantial portion of the estate, 
and in reason he should have at least until his mother's 
death or remarriage, for it cannot be forgotten the Trustee 
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is vested with discretion to cut this son off without a dollar, 
if he should determine his lack of change in conduct war¬ 
ranted it. 

From ()'X< il v. Dm r. <7 oL. (51 F. (2d), at page at)!) the fol¬ 
lowing is quoted: 

“The rule in cases involving interpretations of wills 

and trust instruments is that the intention of the 
testator or trustor must control. ‘But little aid, how¬ 
ever, in such cases is to he derived from a resort to 
formal rules, or a consideration of judicial determina¬ 
tions in other cases apparently similar. It is a question 
in each case of the reasonable interpretation of the 
words of the particular will, with the view of ascertain¬ 
ing through their meaning the testator's intention.’ 
Robinson r. Female Orphan Asylum, 1*23 F. S. 70*2, 
at page 707, S S. Ft. 327, 320, 31 L. Kd. 203. ‘Whether 
in a given case, a condition precedent, a condition sub¬ 
sequent, or a conditional limitation, is prescribed, is, 
in the absence of unmistakable language, matter of 
construction.* Young Women’s Christian Home r. 
French, 1S7 U. S. 401, at page 417, 23 S. Ct. 184, 188, 

47 L. Kd. 233. * * * Quoting the words of Chief 

Justice Marshall from Finlay r. King's Lessee, 3 Pet. 
340. at page 377, 7 L. Kd. 701, the Court, in Patch r. 

White. 117 V. S. 210, at page, 210, 0 S. Ct. 017, 021, 

710. 20 L. Kd. 800, said: ‘The intent of the testator 
* is the cardinal rule in the construction of 
wills, ami if that intent can be clearly perceived, and 
is not contrary to some positive rule of law, it must 

• 1 S «k * * • 

prevail 

2. The Discretion of the Trustee and other Provisions 
of the Trust Preclude the Doctrine of Acceleration in this 
Case. 


The wide and comprehensive discretion of the Trustee 
precludes the application of the doctrine of acceleration 
applying in this case, such as, 
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* Mv trustee is thoroughlv conversant with 
• ‘ * 

my family conditions and will know how to disburse 
the not income, from time to time, as conditions may 
warrant, including particularly whether any income 
shall be disbursed to or for the benefit of my sun 
Iynatins, whose conduct has been most distressing for 
a considerable period. * * * 

(R. 10), and in no less than seven different instances in the 
trust is the Trustee vested with discretion. 

Taken by its four corners, there is not a line nor cir¬ 
cumstance in the will to indicate the testator ever intended 
that his widow should terminate the arrangement he made 
for the disposition of his estate prior to either her death 
or remarriaye , and it is not for the living to inquire into 
what private reasons he had for making such provision. It 
was his right to do so, and is one of the most valuable 
rights possessed by our people, to dispose of their property 
as tliev choose within the legal limits laid down bv our 
regulations designed to protect the common welfare, and 
nowhere is it argued the provisions of this will and trust 
conflict with any law or public policy, hence the trust should 
not be disturbed. The longer it continues, the more time 
the son Ignatius has to show bv his change in conduct 
that he is entitled to receive a share of the estate, as well 
as current income therefrom, until at least the death or 
remarriage of his mother. 

It could scarcely be argued the court has power to de¬ 
termine what part of the estate Ignatius shall receive in 
event the trust is now terminated. The person charged 
with that duty and best equipped to determine it according 
to the testator, is the Trustee, and he opposes terminating 
this trust now. The trust is active, and his handling of 
the estate is greatly in his discretion, and should not be 
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terminated, as clearly indicated in Shelton v. Khuj, et nl, 
221) U. S. 90; 33 S. Ct. 687, quoted as follows: 

The trust is not dry, but is active, and must con¬ 
tinue, if not invalid, until the time of payment ar¬ 
rives. Upon what principle, then, is a court of equity 
to control the trustee by compelling a premature pay¬ 
ment } . It is a settled principle that trustees having the 
power to exercise discretion will not be interferred 
with so long as they are acting bona fide. To do so 
would be to substitute the discretion of the court for 
that of the trustee. Upon the same and even stronger 
grounds a court of equity will not undertake to control 
them in violation of the wishes of the testator. To do 
that would be to substitute the will of the chancellor 
for that of the testator. 

Conclusion. 

To hold this trust terminated and order a distribution 
at this date, when the widow of testator has neither died 
nor remarried, is contrary to the evident desire of the 
testator. The action of the learned trial Justice Bailey 
should be affirmed. 

Respectfully submitted, 

Vivian 0. Hill, 

Attorney for Ignatius McDonnell. 
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BRIEF FOR APPELLEE, GEORGE E. SULLIVAN, 

TRUSTEE. 


I. STATEMENT OF CASE 

On final hearing of the case, submitted upon the 
pleadings without evidence, the Court below entered 
a decree (R. 22) dismissing appellant's complaint 
(R. 1-14) which sought accelerated termination of a 
trust created by the duly probated last will of James 
B. McDonnell (R. 9-11). 
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The Court below held the intent of the testator, 
gathered from the nature and terms of the trust itself, 
to be out of accord with the accelerated termination 
sought by appellant, and filed a brief opinion so stat¬ 
ing, as follows: 

“In view of the discretionary powers of the 
trustee and of the fact that the trust is in the 
nature of a spendthrift trust, I do not think 
that the remainders have been accelerated by 
the dissent of the widow of the testator from 
his will. 

The bill should be dismissed with costs.” (R. 
21 - 22 .) 

Dissenting Widow Only One of a Number of 
Beneficiaries.— The active trust created by the will 
was by no means for the sole benefit of his widow, 
Elizabeth McDonnell, who was instead only one of 
a number of beneficiaries, comprehending, in fact, 
all of testators “descendants” (R. 9-11). Testator 
died February 6, 1929 (R. 16), and his widow filed 
her renunciation June 4, 1929 (R. 13). Since testa¬ 
tor's estate comprised considerable real estate, but 
no net personal estate (R. 16), the right acquired by 
such widow under such renunciation was the imme¬ 
diate right under the law to one-third of all net rents 
during her life whether or not she remarries (which 
she has not), in lieu of the definite S300 per month, 
or more in the discretion of the trustee, during her 
widowhood, as provided in the trust (R. 10). Ac- 
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cordingly, she ceased to be a beneficiary under the 
will, or under the trust created by it. and, as pointed 
out by this appellee in his answer, ‘‘is in no sense a 
proper party to this proceeding’' (R. 1G). Not con¬ 
tent with her own voluntary elimination from the 

V 

terms of the trust in June 1929, such widow, on Sep¬ 
tember 2.1939, ten years later, filed in the proceeding 
below, instituted June 19, 1939 (R. 1), an imperti¬ 
nent answer stating her full “accord” with the cessa¬ 
tion of the further operation of the trust for the aid 
and protection of the other beneficiaries (R. 19). 
Just why the appellant has named such completely 
eliminated widow as the chief appellee herein is not 
discernible from the record or his brief. 

Special “Family Conditions’' Stated Reason for 
Active Trust. —With the single exception of provi¬ 
sion for paying his widow “each month not less than 
$300.” (R. 10). the testator vested in his trustee “ab¬ 
solute discretion” as to whether accruing net income 
should be (a) added to corpus, or (b) paid to his 
widow, or (c) “disbursed to some or all of my de¬ 
scendants," during the period of the trust (R. 10). 
He directed the trust to continue until the death or 
remarriage of his widow, and also until his youngest 
child should reach the age of 25 years (R. 11), and 
provided for no conveyances in termination of the 
trust until the full completion of such period (R. 11). 
The trustee was also vested with special discretion, 
whether to make an income payment to any decend- 
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ant of testator directly to such descendant, or, in¬ 
stead, for his benefit merely (R. 10). The special 
‘‘family conditions.*' on account of which the testator 
made these special provisions, were expressly advert¬ 
ed to in the trust as follows: 

“My Trustee is thoroughly conversant with 
my family conditions and will know how to 
disburse the net income, from time to time, as 
conditions may warrant, including particular¬ 
ly whether any income shall be disbursed to 
or for the benefit of my son Ignatius, whose 
conduct has been most distressing for a con¬ 
siderable period.** (R. 10.) 

These careful provisions for an active trust, entire¬ 
ly independent of the control of his widow or of any 
other member of his family, were not accompanied 
by any provision or even suggestion that, in the event 
of his widow’s dissent, an accelerated termination of 
the trust as affecting other beneficiaries was author¬ 
ized or intended. So long as she lived and remained a 
widow, it would be expected that she might exercise 
an influence over the estate through her influence 
over the children, which an active trust of this kind 
would effectually prevent. 

Appellant’s Status Is That of a Contingent 
Beneficiary Seeking Enlargement of His Rights 
to the Detriment of Others. —Under the express 
terms of the trust, appellant has only an expectancy. 
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In Paragraph Second (a) of the will, provision is 
made for conveying certain premises to him “upon 
the death or remarriage of my (testator's) wife"— 

“ij he shall then survive, otherwise to my said 
sons descendants, if any, per stirpes (R. 10). 

Again, in Paragraph Second (d), provision is made, 
in the event of this particular son surviving the pre¬ 
scribed period of the trust, including the death or 
remarriage of testator's widow, for conveyance of 
further corpus— 

“to my son Maurice, or his descendants per 
stirpes” (R. 11). 

Unless appellant survives such period, no corpus 
could be conveyed to him, and, if he should leave no 
descendants (and he is not even married), the con¬ 
veyance of the corpus would have to be made to other 
descendants of testator. Consequently, any acceler¬ 
ated termination would wrest the corpus of the trust 
estate away from the ultimate disposition thereof 
intended and directed by the testator, in addition to 
curtailing the period of protection provided for tes¬ 
tator's “descendants" through discretionarv disburse- 
ment of income. Testator's son Ignatius would suffer 
additional special injury, because there is a special 
provision in the trust whereby, in the discretion of 
the trustee, not exceeding a one-fourth part of the 
corpus may be conveyed to such son. if deemed to 
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be merited by such son’s “change of conduct’’ during 
the period of the trust (R. 11), and an accelerated 
termination of the trust would have the effect of cur¬ 
tailing the period for such reformation. 

Accelerated termination of such an active and spe¬ 
cial trust as this cannot, of course, result from con¬ 
sent of some of the parties, or even of all of them. 
However, in the interest of accuracy, it should be 
stated that appellant is in error (p. 4 of his brief) 
as to the parties not objecting. Not only does the 
trustee object, as a matter of essential duty, but ob¬ 
jection has also been made by testator’s son Ignatius 
(who is filing a brief), also testator’s daughter Mrs. 
Giebel, and the guardian ad litem appointed below 
for infant parties, whose report in the Court below 
opposed accelerated termination of the trust. 


II. SUMMARY OF ARGUMENT 

(a) Provision in trust whereby all of testator's “de¬ 
scendants" may be protected during: a prescribed period, 
limited to a particular life in being:, is not subject to veto 
by either the widow* or appellant, and is not unlawful. 

(b) Accelerated termination of trust not arbitrary, but 
must rest upon the presumed intention of testator,—not 
to defeat such intention. 

(c) Where a trust is active, and for the benefit of others 
in addition to the widow, her election to renounce will not 
defeat or accelerate the trust as regards such others. 


/ 

III. ARGUMENT 

(a) Provision in trust whereby all of testator's “de¬ 
scendants” may be protected during a prescribed period, 
limited to a particular life in being, is not subject to veto 
by either the widow or appellant, and is not unlawful. 

This provision (R. 10) is, obviously, both lawful 
and laudable. There is neither an express nor an 
implied proviso that it shall be subject to veto by 
either testator's widow or appellant. It is difficult 
to understand the basis for appellant's contention, 
that such a provision, extending by its very terms 
no further than a particular life in being, namely, 
the life of such widow, would, or could possibly, vio¬ 
late the rule against perpetuities, as claimed at p. IS, 
appellant’s brief. Whether the term “descendants” 
be construed to comprehend all issue alive during 
such period, or be restricted to such descendants 
living during such period as have dead parents, the 
provision would not, and could not, by its own terms 
extend beyond the life of the particular named per¬ 
son in being, and a part of the life, namely, until 25 
years of age, of another particular named person in 
being. It should be added that, had the testator in¬ 
tended to use the term “descendants”’ in this par¬ 
ticular connection in the restricted sense of “descend¬ 
ants per stirpes ” it must be assumed that he would 
have used the latter term which he used at other 
places in his will where a limitation was intended. 
The term “descendants” includes “Those who have 
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issued from an individual, and include his children, 
grandchildren and their children to the remotest de¬ 
gree." Yol. 1. Bouvier’s Law Dictionary, p. 410. 

It is impossible to conceive of clearer words to 
create a protective spendthrift trust than those used 
bv the testator. 

In Morrow v. Apple, 20 F. (2nd) 543; 5S App. D. 
C. 171, 172. this Honorable Court, speaking through 
Mr. Justice Robb, said: 

“It is settled law that no special form of words 
is necessary to create a ‘spendthrift trust.' 
The intent of the testator, to be gathered from 
the language actually used, is controlling on 
this as on other questions involving the inter¬ 
pretation of a will.” (p. 172.) 

And further, the Court said: 

“She placed all her property in the hands of a 
trustee, to manage, collect the rents, profits, 
and income, ‘and to apply the same to the use 
and benefit of my beloved son. Luther L. 
Apple, with power in my said trustee to mort¬ 
gage. sell, convey, improve, invest and rein¬ 
vest the proceeds therefrom in his best judg¬ 
ment and discretion.’ ” (p. 172.) 

At p. 11 of appellant’s brief, the case of Safe De¬ 
posit d' Trust Co. v. Gunther , 121 A. 479. 142 Md. 
644. is cited as holding that a spendthrift trust for the 
benefit of one’s children mav be vetoed bv the renun- 
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ciation of one's widow. An examination of that case, 
however, will disclose that the spendthrift trusts for 
the benefit of the children were not superseded, but 
continued in force. 

(b) Accelerated termination of trust not arbitrary, but 
must rest upon the presumed intention of testator,—not 
to defeat such intention. 

Appellant's brief has introduced considerable con¬ 
fusion by reason of its scattering treatment of points, 
and its manifest failure to comply with Rule S-2b, 
requiring a concise statement of the case containing 
all that is material to the consideration of the ques¬ 
tions presented, and also requiring a summary of ar¬ 
gument. However, the settled and fundamental doc¬ 
trine, that an accelerated termination of a trust is 
not arbitrary, but must rest upon the presumed in¬ 
tention of the testator, is found, upon analysis, to be 
borne out even by cases cited and relied upon by 
appellant. 

In Coovers Appeal , 74 Pa. 143,146, cited by appel¬ 
lant in his brief, the Court expressly stated: 

‘‘The intention of the testator is to govern, and 
the postponement having been introduced for 
the benefit of the widow, she could waive it, 
and the executors could sell before the con¬ 
tingency happened. No one could complain, 
as no one was injured thereby.” 

And again in Disstons Estate, 101 A. S04; 257 
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Pa. 537, page 543; (a case cited by appellant) the 

Court expressly stated: 

‘‘Of course, an intent that there shall be no 
acceleration may be shown by inevitable im¬ 
plication as. for instance, where the will itself 
fixes a definite time for distribution independ¬ 
ently of the widow’s death or expressly pro¬ 
vides as to the effect of her refusal to take 
thereunder: or where a trust is created not 
simply to guard the ividow’s life interest, but 
also for the benefit of a third party other than 
either the widow or remainderman; or, again, 
where, during the life of a widow, the whole 
income is given to her and another, the latter 
of whom . for apparent reasons, the testator 
would especially desire to enjoy his bounty to 
the full extent indicated ” (Italics supplied.) 

In McDonald v. Fulton Trust, 107 F. (2nd) 237. 

23S: 67 \Y. L. R. 1149; this Honorable Court said: 

“The Courts are sharply divided on the ques¬ 
tion whether they will terminate a trust, which 
is not a spendthrift trust, when some of its 
purposes are not yet fulfilled, but all the bene¬ 
ficiaries are of full age and sound mind and 
have petitioned for the distribution of the 
trust property.” 4 Bogert. Trusts and Trus¬ 
tees. Sec. 1002, p. 2933. The law of the Dis¬ 
trict of Columbia is settled, adversely to ter¬ 
mination. by Shelton v. King, 229 U. S. 90, 33 
S. Ct. 6S6. 57 L. Ed. 10S6.” 
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In Rogers Trust Estate, 55 A. 679, 97 Md. 674, the 
Court of Appeals of Maryland said: 

“The period at which the division among 
the remaindermen is to take place as fixed by 
the will, is after the death of Mrs. Rogers; 
(the widow, who has renounced), and if at 
that time, one of the children is deceased leav¬ 
ing a child or children then living, such child 
or children must be substituted in his place.” 
(p. 677.) 

In ruling against general acceleration on account 
of the widow’s renunciation, the Court added: 

“The doctrine of the acceleration of estates 
is founded upon the desire of courts of equity 
to give effect to the manifest intention of the 
testator; and when such intention would be 
frustrated by allowing it, it will be denied.” 
(p. 677.) 

(c) Where a trust is active, and for the benefit of others 
in addition to the widow, her election to renounce will not 
defeat or accelerate the trust as regards such others. 

In Shelton v. King, 229 U. S. 90, 94; 57 L. Ed. 
10S6, 10SS, the Supreme Court said: 

“The trust is not dry, but is active, and must 
continue, if not invalid, until the time of pay¬ 
ment arrives. Upon what principle, then, is 
a court of equity to control the trustee by com- 
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pelling a premature payment? It is a settled 
principle that trustees having the power to 
exercise discretion will not be interfered with 
so long as they are acting bona fide. To do 
so would be to substitute the discretion of the 
Court for that of the trustee. Upon the same 
and even stronger grounds a court of equity 
will not undertake to control them in viola¬ 
tion of the wishes of the testator. To do that 
would be to substitute the will of the chancel¬ 
lor for that of the testator/* 

In ITTfldsor v. Barnett, 207 N. W. 362. 364: 201 
Iowa 1226. the Supreme Court of Iowa said: 

“He (testator), had the right to determine for 
himself when the objects of his bounty should 
enter upon its full enjoyment. It is not for 
the Court to conjecture his purpose or to re¬ 
write the will. An active trust is created for 
the benefit not only of the widow, but of the 
brother and sister.*’ 

In Bross v. Bross. 167 So. 660. 672; 123 Fla. 75S. 
the Supreme Court of Florida said: 

“The rule bv which a widow’s election to take 
against the will amounts to her death and ac¬ 
celerates the payment of bequests in remain¬ 
der is applicable in those cases where the will 
has no purpose other than to preserve the es¬ 
tate for the widow during her lifetime. The 
rule is not applicable where there are other 
trusts in the will to be executed besides the 
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widow's and the intent of the testator re¬ 
quires them to be executed during the life of 
the widow and for longer." 

CONCLUSION 

In the “Conclusion" subdivision of appellant’s 
brief, it is finally contended that, at all events, the 
active trust for the benefit of others than the widow 
must have an accelerated termination, in order to 
give effect to “sequestration" supposed to have to 
follow as of course upon her renunciation. The lack 
of basis for the contention is demonstrated by the 
fact that ten years have elapsed since her renuncia¬ 
tion, and no such “sequestration" has been occa¬ 
sioned. The slightest familiarity with dower rights 
makes manifest that no such sequestration is either 
required or in order. The most a widow is entitled 
to out of real estate is one-third of the net rents, with 
or without an assignment or setting apart of particu¬ 
lar parcels of real estate from which they are to be 
derived. Nothing has to be sequestrated or sold in 
order to give her the dower to which she is entitled 
under the law. Subject to such dower charge, the 
entire real estate may be administered in accordance 
with the directions in testator’s will. 
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It is respectfully submitted that the decree below 
was right, and should be affirmed. 

Respectfully submitted, 

John D. Fitzgerald 
George E. Sullivan 

Attorneys for appellee, George E. 
Sullivan, Trustee. 










